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Disclaimer  

The following Recommendations for avoiding circumvention for standardization bodies as well as a 
separate Deliverable Recommendations for avoiding circumvention for policy makers have been 
prepared by the ANTICSS project team as the final versions including the positions of NGOs and 
industry representatives, the comments received from the European Standardisation Organisations 
and the EU Policy Makers at two dedicated workshops held in July 2021, as well as the comments 
received at the ANTICSS final conference on 15th September and the outcome of the discussion 
among project partners during the final project meeting on 20th September 2021.  
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1 About the ANTICSS project 

Objective of the research project ‘Anti-Circumvention of Standards for better market Surveillance 
(ANTICSS)’ is to assess and clearly define ‘circumvention’ in relation to EU Ecodesign and Energy 
labelling legislation and relevant harmonised standards.  

The analysis of circumvention will be based on collecting and learning from cases of circumvention 
by literature research and dedicated expert interviews, as well as analysing existing EU Ecodesign 
and Energy labelling legislation and standardisation for possible loopholes. Also, the potential 
relation between circumvention and so called ‘smart’ products with specific embedded software 
will be addressed by the project. Alternative test procedures to better detect circumvention by 
testing shall be developed and through testing a certain number of appliances within the ANTICSS 
project, the impacts 'if' and 'how much' energy consumption and/or functional performance 
modifications could be ascribed to circumvention will be assessed.  

Based on the results, ANTICSS will provide practical capacity building measures for key actors of 
market surveillance and test laboratories, support communication and collaboration platforms 
between major stakeholders and provide policy recommendations for policy makers and 
standardisation bodies to prevent future circumvention under EU Ecodesign and Energy labelling. 
ANTICSS project is also designed to provide reliability to manufacturers by specifying potentially 
vague legislation and standards which might be interpreted differently by market actors and some 
of them taking unfair advantages so far. By overall awareness raising on circumvention among 
stakeholders, ANTICSS is supporting an effective EU legislation enforcement and thus increasing 
acceptance and trust of market actors and civil society into the Ecodesign and Energy labelling 
legislation. 

 

Figure 1:  ANTICSS Work Packages  
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2 Current legal framework about Circumvention 
Circumvention is currently addressed within different legislative texts under the ecodesign and 
energy labelling framework legislation. 

2.1 Energy labelling framework Regulation (EU) 2017/1369 

The energy labelling framework Regulation (EU) 2017/1369 explicitly mentions that methods and 
standards should deter intentional and unintentional ‘circumvention’, and prohibits the inclusion of 
software or hardware that automatically alters the performance of a product in test conditions 
(Recital (35) and Article 3). 

Recital (35) 

Energy consumption, performance and other information concerning the products covered by product-specific 
requirements under this Regulation should be measured by using reliable, accurate and reproducible methods 
that take into account the generally recognised state-of-the-art measurements and calculation methods. In 
the interests of the proper functioning of the internal market, standards should be harmonised at Union level. 

Such methods and standards should, to the extent possible, take into account the real-life usage of a given 
product, reflect average consumer behaviour and be robust in order to deter intentional and unintentional 
circumvention. Energy labels should reflect the comparative performance of the actual use of products, within 
the constraints due to the need of reliable and reproducible laboratory testing. 

Suppliers should therefore not be allowed to include software or hardware or hardware that automatically 
alters the performance of the product in test conditions. (…) 

Article 3 - General obligations of the suppliers 

5. The supplier shall not place on the market products that have been designed so that a model's performance 
is automatically altered in test conditions with the objective of reaching a more favourable level for any of 
the parameters specified in the relevant delegated act or included in any of the documentation provided with 
the product. 

2.2 Product-specific ecodesign implementing regulations 

In October 2019, the Commission adopted a package of energy labelling and ecodesign Regulations 
entailing new ecodesign requirements and labelling obligations for electronic displays, light sources, 
household washing machines and household washer-dryers, household dishwashers, refrigerating 
appliances and refrigerating appliances with a direct sales function. 

The new implementing acts include a specific article on circumvention aiming at preventing 
products that automatically alter their performance in test conditions to improve the declared 
parameters rom being placed on the market. For example, Regulation (EU) 2019/2022 regarding 
ecodesign of household dishwashers states in Recital 16 and Article 6:   
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Recital (16) 

To ensure the effectiveness and credibility of the Regulation and to protect consumers, products that 
automatically alter their performance in test conditions to improve the declared parameters should not be 
allowed to be placed on the market. 

Article 6 – ‘Circumvention and software updates’ 

The manufacturer, importer or authorised representative shall not place on the market products designed to 
be able to detect they are being tested (for example by recognizing the test conditions or test cycle) and to 
react specifically by automatically altering their performance during the test with the aim of reaching a more 
favourable level for any of the parameters in the technical documentation or included in any documentation 
provided.  

The consumption of energy and water of the product and any of the other declared parameters shall not 
deteriorate after a software or firmware update when measured with the same test standard originally used 
for the declaration of conformity, except with explicit consent of the end-user prior to the update. No 
performance change shall occur as a result of rejecting the update.  

A software update shall never have the effect of changing the product’s performance in a way that makes it 
non-compliant with the eco-design requirements applicable for the declaration of conformity. 

2.3 Omnibus amendment 

Following the publication of the 2019 regulations, some discrepancies arose concerning mainly the 
wording within the different regulations. One of those issues identified was the lack of 
harmonisation in the way the articles on ‘Circumvention and software updates’ showed within the 
different legislative texts. Thus in 2020 the European Commission worked on the preparation of a 
so called “omnibus amendments” to amend specific parts of the ecodesign Regulations for servers 
and data storage products, electric motors and variable speed drives, refrigerating appliances, light 
sources and separate control gears, electronic displays, household dishwashers, household washing 
machines and household washer-dryers and refrigerating appliances with a direct sales function) as 
well as energy labelling delegated Regulations for electronic displays, household washing machines 
and household washer-dryers, light sources, refrigerating appliances, household dishwashers, and 
refrigerating appliances with a direct sales function. On 26 February 2021 the following regulations 
were published, to enter into force on the third day following its publication in the Official Journal 
of the European Union:   

• Commission delegated Regulation  (EU) 2021/340 of 17 December 2020 amending 
Delegated Regulations (EU) 2019/2013, (EU) 2019/2014, (EU) 2019/2015, (EU) 2019/2016, 
(EU) 2019/2017 and (EU) 2019/2018 with regard to energy labelling requirements for 
electronic displays, household washing machines and household washer-dryers, light 
sources, refrigerating appliances, household dishwashers, and refrigerating appliances with 
a direct sales function.   

• Commission Regulation (EU) 2021/341 of 23 February 2021 amending Regulations (EU) 
2019/424, (EU) 2019/1781, (EU) 2019/2019, (EU) 2019/2020, (EU) 2019/2021, (EU) 
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2019/2022, (EU) 2019/2023 and (EU) 2019/2024 with regard to ecodesign requirements for 
servers and data storage products, electric motors and variable speed drives, refrigerating 
appliances, light sources and separate control gears, electronic displays, household 
dishwashers, household washing machines and household washer-dryers and refrigerating 
appliances with a direct sales function. 

2.4 The verification of the circumvention under ecodesign and 
energy labelling  

In each ecodesign and energy labelling Regulation a specific Annex describes the procedure to be 
followed by MSAs for the verification of the compliance of the product(s) in scope. In the 
Regulations published in 2019, this Annex was modified to include also the part related to the 
verification of the presence of circumvention. For example, in Regulation 2019/2019 laying down 
ecodesign requirements for refrigerating appliances Annex IV states in the second paragraph: 

Annex IV Verification procedure for market surveillance purposes states 

Where a model has been designed to be able to detect it is being tested (e.g. by recognising the test 
conditions or test cycle), and to react specifically by automatically altering its performance during the test 
with the objective of reaching a more favourable level for any of the parameters specified in this Regulation 
or included in the technical documentation or included in any of the documentation provided, the model 
and all equivalent models shall be considered not compliant. 

The same formulation is present in Annex IX of delegated Regulation 2019/2016 establishing the 
energy labelling scheme for the same product category. 

2.5 Standardisation requests supporting ecodesign and energy 
labelling 

The standardisation requests that the European Commission issues mandate the European 
Standardisation Organisations for the development of standards and standardisation deliverables 
to support the implementation of ecodesign and energy Labelling regulations.   

Recent Standardisation Requests indicate that standards shall set out test procedures that aim at 
minimising the risk that the performance of a model can be automatically altered in test conditions, 
with the objective of reaching a more favourable level of performance (see e.g. M/566 as regards 
ecodesign and energy Labelling requirements for household dishwashers, household washing 
machines and household washer-dryers in support of Commission Regulations (EU) 2019/2022 and 
(EU) 2019/2023 and Commission Delegated Regulations (EU) 2019/2017 and (EU) 2019/2014).  
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3 Definition of circumvention and delimitation 
from other effects 

Based on a literature research, analysis of existing legislation on ecodesign and energy labelling and 
standards, as well as a broad stakeholder consultation (approaching in total 278 experts1 from 
manufacturers, market surveillance authorities, test laboratories as well as consumer and 
environmental NGOs) 39 suspect product cases have been reported2.  

The reported cases3 clearly showed that the aim of reaching a more favourable level for parameters 
could not only be achieved by automatic detection of the test situation and alteration of the product 
performance specifically during testing and already prohibited by the new EU legislation. The 
ANTICSS project team concluded that better test results could also be achieved by certain pre-
settings or manual alterations to the product – exclusively for the purpose of performing the test. 
Such manufacturer’s instructions are necessary for the installation of the products for laboratory 
testing, e.g. for safety reasons. However, if instructions are solely provided for test laboratories and 
are aimed at achieving more favourable results specifically under testing, they could be considered 
as circumvention. 

A third way of circumvention could be by programming products to achieve very good energy 
efficiency or resource consumption values specifically for the period in which the conformity test is 
usually performed or for a predefined number of test cycles. At the time of delivery, the product is 
already programmed in a way to automatically change its performance sometime after the product 
is put into service at the detriment of the energy and/or resource consumption declared on the 
energy label. The automatic alteration does not take place during the compliance verification test 
usually developed after the product is put into service, but only afterwards and the algorithm is 
already installed in the delivered product, i.e. not provided afterwards via external software update.  

Against this background, the ANTICSS project developed a more comprehensive definition of 
circumvention including all three possible routes. 

  

 
1 In total, 39 Market Surveillance Authorities, 61 industry representatives (associations, manufacturers, technical committees) and 
178 consumer organisations, test organisations and environmental NGOs at European level were approached.  
2 ANTICSS partners conducted a quality check of the cases received in WP3 to avoid double counting with cases received in WP2, 
disregard cases not sufficiently substantiated or being out of scope. In total, the information received on 22 cases has been used 
for further analysis in relation to the ANTICSS definitions of circumvention and jeopardy effects. 
3 https://www.anti-circumvention.eu/project-activities/circumvention-products-investigated 

https://www.anti-circumvention.eu/project-activities/circumvention-products-investigated
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3.1 Definition of Circumvention  

The ANTICSS project agreed on the following definition of “circumvention” in relation to EU 
ecodesign and energy labelling legislation and related harmonised standards. This definition is at 
the basis of the further actions within the ANTICSS project, namely the categorisation of collected 
suspect behaviour cases and tested products4.  

“Circumvention is the act of designing a product or prescribing test instructions, leading to an 
alteration of the behaviour or the properties of the product, specifically in the test situation, in order 
to reach more favourable results for any of the parameters specified in the relevant delegated or 
implemented act, or included in any of the documentations provided for the product. 
The act of circumvention is relevant only under test conditions and can be executed e.g. 
 a) by automatic detection of the test situation and alteration of the product performance and/or 

resource consumption during test, or  
b) by pre-set or manual alteration of the product, affecting performance and/or resource 

consumption during test or  
c) by pre-set alteration of the performance within a short period after putting the product into 

service.” 

3.2 Definition of Jeopardy Effects 

The ANTICSS project defined also “jeopardy effects” for the classification of cases are not non-
compliant to the applicable regulations, but nevertheless do not follow the spirit of the EU 
ecodesign and/or energy labelling legislation, for example by exploiting loopholes or other 
weaknesses in standards or in regulations.   

“Jeopardy effects encompass all aspects of products or test instructions, or interpretation of test 
results, which do not follow the goal of the EU ecodesign and/or energy labelling legislation of 
setting ecodesign requirements and providing reliable information about the resource consumption 
and/or performance of a product.  

These effects may not be classified as circumvention, but become possible due to loopholes or other 
weaknesses in standards or regulations.” 

  

 
4 Further details and examples can be found in the ANTICSS Deliverable D8 “Definition of ‘circumvention’ and 
‘jeopardy effects’ in relation to EU Ecodesign and Energy labelling legislation” https://www.anti-
circumvention.eu/storage/app/media/uploaded-files/D08_ANTICSS_Final-definitions_circumvention.pdf 

https://www.anti-circumvention.eu/storage/app/media/uploaded-files/D08_ANTICSS_Final-definitions_circumvention.pdf
https://www.anti-circumvention.eu/storage/app/media/uploaded-files/D08_ANTICSS_Final-definitions_circumvention.pdf


  

 

Final ANTICSS recommendations for ESOs 

12 

12 

3.3 Differentiation between circumvention and jeopardy effects 

For the classification of the collected suspected case, ANTICSS differentiated between the ‘general 
case level’ , i.e. cases initially collected for a product category, and the ‘product level’  i.e. the test 
results of the specific models that were tested within the project. In fact, the act of circumvention 
might not be identified in the tested model, the suspected behaviour might be applicable by other 
models of the same product category not selected for testing within ANTICSS.  

At the general case level, ANTICSS differentiated between ‘hints for circumvention’ and ‘jeopardy 
effects’:  

• ‘Hints for circumvention’: Cases where the suspect behaviour exclusively occurs during the 
test situation; e.g., specific test instructions provided exclusively for test labs, (hidden) 
software solely reacting to the test situation, or specific factory settings not reverting after 
changing the settings back to default in the menu.  

• ‘Jeopardy effects’: Cases where the suspect behaviour occurs both in the test situation and 
in real-life consumers’ usage, but to the latter applicable only theoretically or in 
(extremely) rare situations; e.g., specific test instructions also included in the user manual 
instructions; or energy or resource saving software or technologies that are specifically 
applied in the test situation but are also applicable in real life in exceptional cases. These 
acts are not relevant only under test conditions, but nevertheless, the design of the 
product or the test instructions result in more favourable results especially, but not 
exclusively, in the test situation. 

The ANTICSS categorisation of cases and tested models to circumvention and jeopardy effects is 
summarized in Figure 2.  
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Figure 2: ANTICSS categorisation of cases and tested models to circumvention and jeopardy effects 
 

However, in this respect a criticism is that it appears at least odd that the product behaviour linked 
to a weakness in legislation/standard may result either in a specific model being “compliant” 
although having in any case a jeopardy behaviour, or “borderline to circumvention” that is 
significantly worse than the mere exploitation of a weakness, and that this difference depends 
exclusively from the outcome of the exploitation of that weakness.  

The ANTICSS categorisation of cases and tested models to circumvention and jeopardy effects are 
briefly discussed in Section 5.16 of Deliverable 6.1: Recommendations for avoiding circumvention 
for policy makers (draft final version), where analysis a proposal for further development of the 
classification is described.   
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3.4 Delimitation of circumvention to non-compliance and other 
effects 

In the following, a clear delimitation of the acts of ‘circumvention’ to ‘non-compliance’ and other 
effects is given, not only to facilitate unambiguous classification of cases in laboratory testing and 
for market surveillance activities but also to achieve a better understanding and a clearer picture 
for public (media) communication. 

3.4.1 Delimitation to ‘non-compliance’ 

Checking compliance is an interplay between the product, the (harmonised) standard(s) and the 
ecodesign and energy labelling regulations and their requirements.  

Energy labelling and ecodesign regulations use the presumption of compliance; this means that a 
product model that is declared compliant by the supplier is compliant until it is found to be non-
compliant. ‘Non-compliance’ can only be determined by MSAs, by following the procedures in the 
so-called Annex about the verification procedure for market surveillance purposes included in each 
ecodesign and energy labelling regulation. 

Apart from document inspection (i.e. checking of the data and information provided in the technical 
documentation and/or any other information provided by the manufacturer or supplier against the 
requirements and conditions as defined in the legislation and standards), the procedure includes 
laboratory testing according to harmonised standards published in the Official Journal of the 
European Union. If the result of any of these tests differ from the declared values by more than the 
permitted tolerances given in the same Annexes of the regulations, and in some cases also in the 
harmonised standard, the model is considered non-compliant5.  

Non-compliance can be found in any phase of the compliance verification, for example:  

• the measured value of one or more parameters in the manufacturer/supplier test report 
included in the technical documentation  does no support the respective declared value, 
i.e. the declared value is more favourable for the manufacturer/supplier than the 
measured value,  due for example to a misuse of the verification tolerance 

• mandatory information is missing in the booklet of instruction or free access website of the 
manufacturer/supplier 

• the declared values are not confirmed by the determined value in the MSA laboratory 
testing. 

 
5 For almost all products, a two-step procedure is prescribed: first 1 unit is tested; if any result differs from the 
declared value more than the tolerance, 3 other units are tested. The average of the results of the 3 units should not 
differ more than the tolerance from the declared value. As an alternative, the three additional units selected may be 
of one or more different models that have been listed as equivalent models in the supplier's technical documentation. 
The tests are done according to the approach of 1+3 units, whereas the conclusion is valid for the model (i.e. all units 
that are placed on the market). 
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One of the most important findings of the ANTICSS project is that circumvention goes far beyond 
more traditional non-compliance and is at the same time much more difficult to detect. Whereas 
non-compliance can be detected by MSAs by inspecting product documentation and/or through 
laboratory tests, in case of circumvention the product does not result non-compliant during testing, 
which makes the detection of circumvention rather difficult.  

At first glance, the products appear to meet all requirements when tested under the conditions of 
(harmonised) standards. However, the product itself or the test situation has been influenced in 
such a way that the test results are manipulated to be more favourable for the manufacturer than 
should be. As result, a product that is circumventing the regulations only meets the ecodesign 
and/or energy labelling requirements during the laboratory tests conducted following the 
harmonised standard, but not when used under a comparable situation in real life. In other words, 
circumvention means that the product would not fulfil the requirements in real life conditions even 
if they would be very similar to the harmonised standard’s conditions.  

Therefore, alternative test methods to detect the circumvention behaviour or jeopardy effects have 
to be developed and applied.  

3.4.2 Delimitation to ‘missing representativeness’ of standards 

Circumvention and jeopardy effects should not be confused with the fact that (harmonised) 
standards might not always reflect the typical consumer usage in real-life or the latest technological 
developments of the products. For these reasons the measured values of products during 
consumers’ usage in real-life might be different from the declared performance parameters 
measured under standard conditions.  

According to article 13 of Regulation (EU) 2017/1369 measurement and calculation methods 
included in the harmonised standards shall be reliable, accurate and reproducible, and shall aim to 
simulate real-life usage as far as possible while maintaining a standard test method. Harmonised 
standards should guarantee that the same results is found when tests are repeated in the same test 
laboratory at different time (repeatability) as well when conducted in another laboratory 
(reproducibility). Test conditions in harmonised standards need to be optimised and controlled and 
in general require a specific preparation of the product or the conditions under which a test has to 
be conducted. Examples are ’standard dust’ for testing vacuum cleaners or standard loads (laundry 
or dishes) for testing household washing machines and dishwashers. In addition, (harmonised) 
standards and/or legislations explicitly refer to the manufacturer’s instructions to be followed, e.g. 
for safety reasons or the correct installation of the product before the testing.  

Although standard test methods should reflect real-life as much as possible, these conditions cannot 
be easily replicated due to the large variety of real-life styles and users. Therefore the pattern of use 
(the proxy of the average European usage patterns such as the average number of cycles used per 
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year) and the selected programme/cycle/setting6 in harmonised standards might deviate from real 
life appliance use due to country-specific or local differences in consumers’ behaviour. For example, 
in some countries washing is usually done at lower temperatures than applied in the standard tests.  

The case of results of laboratory testing following the harmonised standard conditions being to a 
certain extent different from real-life cannot be classified as circumvention but is rather a case of 
harmonised standards being less consumer relevant/unrealistic. and is categorized as ‘missing 
representativeness’ of standards .  

Unrealistic measurement methods (standards) are defined7 as methods which, in the case utilized 
for implementation of regulations, fail to reflect the best achievable representativeness of ‘real-life’ 
conditions and normal operation of the tested appliances. Such methods (standards) may fail to 
take into consideration settings or functionalities of a product, which influence its energy 
consumption or any other performance parameter of the relevant regulation, or not take into 
account the full range of modes and cycles offered by a product, thus providing a skewed 
representation of the efficiency based on only a single mode or function. 

‘Missing representativeness’ of standards is a well-known issue of harmonised standards, in which 
the optimum balance between standardised conditions necessary to ensure repeatability and 
reproducibility and good simulation of real-life use has to be found. In addition, (harmonised) 
standards that do not keep pace with technological progress can prevent the measurement of 
energy used by these new features and may prevent manufacturers to make those features energy 
efficient.  

The differentiation between ‘missing representativeness’ of standards and circumvention for 
ecodesign and energy labelling regulations can be difficult, because the effect is very similar: 
‘missing representativeness’ of standards means that the energy consumption of a product might 
be higher in real-life than declared by the manufacturer, while a circumvention behaviour results in 
an energy consumption lower (only) under test conditions than in real-life. If the differences are the 
same, the effect is equal.  

Although the representativeness of ‘real-life’ conditions and normal operation of the tested 
products is unsatisfactory, when manufacturers follow the harmonised standard conditions for 
determining the product performance the difference between the values declared e.g. on the 
energy label and the test results under real life conditions cannot be considered circumvention.’ 

 
6  Specific eco-programmes/cycles/modes/settings to be used for the performance measurements in harmonized 
standards may sometimes be somehow imperfect imitations (e.g. washing machine programmes lasting several hours; 
TVs with a very dark display and no sound on) of real life usage. Although being energy-efficient these programmes 
might not be used often in real-life, thus the actual energy use under real-life conditions can be different from the 
declared values in  the energy label. 
7 Spiliotopoulos, C., How product testing practices contribute to the loss of energy savings and how to prevent it, 
Brussels, 2016 
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However, the more harmonised standards are not able to represent the typical user behaviour or 
include ambiguities, the higher is the likelihood that manufacturers design products to adapt own 
products to these test conditions in a way to achieve more favourable results for their products. 

3.4.3 Delimitation to ‘golden samples’ 

The so called ‘golden sample’ is an optimised product used for compliance assessment testing that 
is not representative for the whole production of the assessed model. The use of advanced 
prototypes for compliance assessment is unavoidable in ecodesign and energy labelling legislation, 
as well as in other EU legislation, since they are needed in order to secure compliance and therefore 
approval in time for starting the mass production. However, manufacturers may exploit the 
possibility to achieve better results for the model represented by this sample during the compliance 
assessment test.  

Considering the definition of circumvention the use of ‘golden samples’ cannot be considered as a 
circumvention behaviour. In fact , ‘golden samples’ are not designed to alter the behaviour of the 
product specifically during laboratory testing and they cannot also be considered as a way to ‘pre-
set or manual alteration of a product’, affecting performance and/or resource consumption only 
during test, because as being prototypes they are never placed on the market and therefore are 
never subject to compliance verification by MSA. 

Finally, the suspected use of a ‘golden sample’ for achieving a better positioning during the 
compliance assessment phase of a new model can be easily detected by a Market Surveillance 
Authority when verifying the units of that model placed on the market. If the verification fails the 
model is considered non-compliant, and this non-compliance can be the result of the use of a wrong 
prototype (or of a golden sample) at the time of the initial compliance assessment by the 
manufacturer. 

This nickname is also given to other types of potentially optimised products that MSAs cannot gather 
randomly from the market. This applies for example to large industrial products manufactured to 
order or to the units delivered by the manufacturer/supplier upon request of MSAs when they 
cannot find on the market a sufficient number of units of the selected model. In such case three 
options are available for concluding the verification procedure: (i) look for units of equivalent 
models, where existing and available, since most of the regulations allow this possibility to reach 
the requested number of units for the laboratory testing, or (ii) declare the model as “undecidable” 
since the mandatory steps of the compliance verification procedure cannot be completed, or finally 
(iii) ask the manufacturer/supplier to provide one or more units of that model. Under this last option 
a suspect may arise that the delivered unit(s) is/are not taken from those already mass-produced 
stored in stock but are instead manufactured on time with a specific care, or with different higher 
quality components in order to result compliant. Only if different (higher quality) components are 
used for the manufacturing of the delivered unit(s) the definition of circumvention given in the 
ANTICSS project is applicable. The use of different (higher quality) components can be easily 
detected by the MSA looking at how each unit is manufactured, but in case of the production of one 
single unit this comparison is not possible.  
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3.4.4 Delimitation to products designed for being ‘out of scope’ 

Within ANTICSS, cases were reported where products were designed or declared in a way to be out 
of the scope of existing ecodesign and energy labelling regulations, so that the minimum 
requirements and/or energy label do not apply. From a legal point of view when a product is not in 
scope of a regulation it cannot be tested for compliance verification, only the exclusion clause is 
checked.  

On the other hand, manufacturers might misuse or misinterpret the exclusion criteria to 
deliberately design or declare a product so that it would not be covered by a regulation, or to declare 
it so that it falls into a different category of the regulation where requirements are less stringent or 
more favourable. Cases were reported under Regulations (EU) 1060/2010 and 643/2019 for a 
product model sold as ‘wine storage appliance’ (category 2) instead of multi-use refrigerator 
(category 10). In such cases the legislation is not followed correctly, due to ignorance of the 
legislation or deliberate misinterpretation or wrong reference to a legislation by the manufacturer. 
These acts are considered as non-compliance by Market Surveillance Authorities. 

3.4.5 Delimitation to ‘software updates’ 

Product functioning can be modified through a software update8, loaded after placing on the market 
and installation through external communication between the product and the manufacturer, third 
parties or even other users. This requires a communication channel, i.e. the product is connected 
to a network, or manual updating via for example a USB memory. Software updates have multiple 
purposes, e.g. security updates, fault elimination or software enhancement, improving the 
operation of hardware, peripherals, the performance or lifetime, as well as adding new 
programmes, functions and features. The potential benefits of installing or drawbacks when 
rejecting updates might be different depending on consumers’ needs. For example, ensuring that 
the product remains cyber-secure after newly discovered vulnerabilities is important and the 
rejection of the update might have severe consequences whereas the unavailability of new 
convenience features might not be so relevant for some consumers. 

Software updates are mainly executed in real-life after the product has been placed on the market. 
Thus they cannot result in circumvention, in the sense of automatic detection of the test situation 
and alteration of the product performance and/or resource consumption during the compliance 
verification testing of products just been placed on the market, i.e. point a) of the ANTICSS definition 
of circumvention. Nevertheless, processes changed due to software updates might no more 
sufficiently reflect performance or use of resources compared to the measured and declared values 
for the product at the time of its placing on the market. To tackle this issue, software updates have 
been explicitly addressed in the article Circumvention and software updates included in product-
specific ecodesign regulations since 2019:   

 
8 For a detailed analysis see https://www.anti-circumvention.eu/storage/app/media/uploaded-
files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf 

https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf
https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf
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[Circumvention and] software updates 
[…] 
A software update shall never have the effect of changing the product’s performance in a way that makes it 
non-compliant with the ecodesign requirements applicable for the declaration of conformity. 
The energy consumption9 of the product and any of the other declared parameters shall not deteriorate after 
a software or firmware update when measured with the same test standard originally used for the declaration 
of conformity, except with explicit consent of the end-user prior to update.  

Also Regulation (EU) 2017/1369 addresses software updates within article 3(4) on General 
obligations of suppliers: 

4. Once a unit of a model is in service, the supplier shall request explicit consent from the customer regarding 
any changes intended to be introduced to the unit by means of updates that would be detrimental to the 
parameters of the energy efficiency label for that unit, as set out in the relevant delegated act. The supplier 
shall inform the customer of the objective of the update and of the changes in the parameters, including any 
change in the label class. For a period proportionate to the average lifespan of the product, the supplier shall 
give the customer the option of refusing the update without avoidable loss of functionality. 

According to these articles the deterioration of the energy consumption and any of the other 
declared parameters after a software or firmware update complied with the legislation provided 
the explicit consent of the end-user prior to update is obtained, and the increase of the energy 
consumption does not result in a the product exceeding the applicable ecodesign minimum 
requirements. Software updates would be non-compliant if the obligation to obtain explicit consent 
of the end-user prior to an update is not fulfilled or if the increased energy consumption would 
exceed the applicable ecodesign minimum requirements. 

The requirements on software updates including confirmation by the end-user as stated in the 
regulations apply to products when being placed on the market. However, verification would be 
needed also when the product is already for some time on the market. In case the energy/resource 
consumption or any other parameters of the energy label are modified, the outcome of a software 
update can be considered a new product which would require to be tested again by MSAs for 
verifying the conformity with the applicable legal provision. In this case, the latest software update 
has to be downloaded before or during the compliance verification; energy consumption and 
performance have to be measured and the deterioration of any of the parameters after the update 
has to be checked. Contemporarily the system for asking the confirmation of the user and the 
absence of modifications after a refusal should be verified.  

  

 
9 For water-using product categories like household washing machines and dishwashers, the article says “The 
consumption of energy and water of the product and any of the other declared parameters…” 
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Theoretically, a certain type of software update might still be categorised as circumvention if 
following part c) of the ANTICSS definition. In these cases, the product is specifically programmed 
in a way to provide energy efficiency and/or resource consumption compliant with the declared 
values for the time  during which the conformity verification test is expected, or for a predefined 
number of cycles. However, at the time of placing on the market the product is already programmed 
to automatically change its performance a certain time after it is put into service. The automatic 
modification does not take place during the time interval in which the verification of compliance is 
expected but only afterwards, for example, to ease performance restrictions imposed by the 
regulations and make the product more attractive to end users. The modifying algorithm is already 
present in the delivered product, i.e. not provided subsequently via external software update. 

3.4.6 Relation between ‘smart’ products and ‘circumvention’ 

The ANTICSS project also analysed the potential of so called ‘smart’ products to use embedded 
software for circumvention of regulatory requirements 10.  

There is no shared definition of ‘smart’ appliances. For example, the ‘Ecodesign Preparatory Study 
on Smart Appliances’11 set the final focus on demand side flexibility to the electricity grid only. In a 
broader approach related to the context of circumvention, however, the ANTICSS project 
distinguished between products marketed as ‘smart’ and products acting ‘smart’ (Figure 3).  

 
Figure 3: Differences between products marketed as smart and products acting smart 

 
10 For a detailed analysis, see Graulich et al. (2019): Analysis of the relation between ‘smart’ products and 
circumvention, 2019.  Online available at https://www.anti-circumvention.eu/storage/app/media/uploaded-
files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf, last accessed on 21 Oct 2020. 
11 See https://eco-smartappliances.eu/en  

Products marketed as ‘smart’ Products acting ‘smart’ (= intelligent) 

For products marketed as ‘smart appliances’, there 
seems to be no clear definition. Often, either the 
utility or the possibilities for external 
communication via internet connection are 
highlighted under this term. Products are 
marketed as smart when for example providing 
automatic software updates, remote control 
function via smartphone app or for the purpose of 
demand side flexibility, as well as communication 
between appliances or to a smart home network.  
Also computer functions for appliances other than 
computers (e.g. smart TVs), additional functions 
like a webcam for controlling and communicating 
the status (e.g. smart fridge), as well as learning or 
AI-enabled appliances are promoted as smartness. 
These functionalities, however, do not necessarily 
provide the technical configuration to circumvent 
compliance testing.  

Products with the technical operation principle and 
configuration to circumvent compliance testing, i.e. 
with the ability to detect being in a test situation and 
altering the product performance and/or resource 
consumption specifically during test in order to reach 
more favourable test results, are not necessarily 
marketed as smart products, for example the function 
‘internal adjustment’.  
Further, if a standard test situation is clearly differing 
from real-life conditions, e.g. through dedicated 
parameters such as stable ambient conditions over a 
certain time (apparent for refrigerators with no door 
openings under test), or a certain sequence of cycles, a 
more sophisticated or smart (= ‘intelligent’) processing 
might even not be necessary for the product to detect 
being under test; simple control logic programmed 
explicitly towards recognizing these test conditions 
and adjusting might be sufficient.  

 

https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf
https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf
https://eco-smartappliances.eu/en
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Appliances marketed as ‘smart’ seem to be characterised mainly by the offered services (utilities), 
a connection to internet, as well as external communication, i.e. between different appliances 
and/or the possibility of being controlled via internet.  

On the other hand, products designed in a way to be able to circumvent, i.e. altering their 
characteristics specifically during testing (acting ‘smart’), might have to be characterized in a 
different way. While the presence of software within the appliance seems to be the precondition 
for smartness, the act of circumvention might go beyond simple control logic, which is implemented 
in nearly all appliances: sensor, processing software and actuator reacting to (only) one input 
parameter. In comparison, smartness related to circumvention seems to be a more sophisticated or 
intelligent processing. 

In summary, the ANTICSS project has drawn the following set of conclusions regarding the relation 
between smart products and circumvention:  

• appliances with functions marketed as ‘smart’ do not provide per se an indicator for 
circumvention 

• products being able to act smart (= intelligent) in a way of circumventing under testing are not 
necessarily marketed as smart  

• software is a precondition for being smart 
• the act of software-related circumvention is relevant only under test conditions for the 

compliance verification and can be executed either by automatic detection of the test 
situation and alteration of the product performance and/or resource consumption during test, 
or by pre-set alteration of the performance within a short period after putting the product into 
service 

• if some type of intelligent software is already implemented at the moment the product is 
placed on the market, it might be more prone to use this software also for circumvention. On 
the other hand, if standard test conditions differ from real-life conditions also simple control 
logic might be sufficient to program appliances in a way to recognize these conditions and 
adjust certain product operations accordingly  

• smart appliances are not automatically show a circumvention behaviour under ecodesign and 
energy labelling compliance verification testing:  
o some of the products’ smartness is not at all related to the energy labelling or ecodesign 

regulated parameters, and/or the smart function even results in higher instead of lower 
energy consumption 

o manufacturers have to use explicitly the smartness and program products so that they 
detect being in a test situation and alter their performance and/or resource consumption 
specifically during test in order to reach more favourable test results.  



  

 

Final ANTICSS recommendations for ESOs 

22 

22 

4 Proving circumvention: alternative test methods 

4.1 The findings of the ANTICSS project 

One of the most important findings of the ANTICSS project is that circumvention goes far beyond 
more traditional non-compliance and is at the same time much more difficult to be detected. 
Whereas non-compliance can be detected by MSAs by inspecting product documentation and/or 
through laboratory tests, in case of circumvention the product does not result non-compliant during 
testing developed following the applicable harmonised standard(s). A circumventing product meets 
all ecodesign and/or energy labelling requirements only under harmonized standard(s) test 
conditions.  

The first consequence is that circumvention can only be suspected during physical product 
inspections or documental inspections and can be proven via laboratory testing but not following 
the harmonised standard(s) conditions. The second consequence is that alternative test methods 
differing from the harmonised standards have to be developed.   

Some alternative testing procedures for some product categories have been developed by the 
ANTICSS project, but the legal limitations to implement this seem too problematic at this stage: 

• as alternative test methods are not harmonized standards they cannot be as such used by 
MSA for compliance verification;  

• similarly, manufacturers could complain about any results derived from testing with non-
harmonised measurement methods. 

• are differing measurements according to alternative test results accepted by courts if it 
comes to court hearings? How can this be solved from regulative point of view? 

• Is an MSA able to take the risk for this? 
• Who bears the costs for alternative testing under which circumstances? 

4.2 Development of alternative test methods 

Within the developed alternative test procedures 12  only the conditions of the standard tests 
considered as being detected or exploited for circumvention purposes should be varied, to assess if 
the response of the tested product highlights a possible circumvention behaviour. At the same time, 
the test conditions in the alternative procedures have to be designed as close as possible to those 
of the standard procedures with the aim to ensure a sufficient comparability with the measurement 
results. The aim of the alternative test methods is to detect inexplicable changes in the 
measurement results due the variation of preferable one single test conditions that may indicate a 
circumventing behaviour of the tested product. 

 
12 For more information see ANTICSS Deliverable D5.2: Guidelines and tools for laboratories 
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There can be one or more alternative tests for each product category. If certain abnormalities occur, 
however, these would also have to be interpreted.  Developing alternative measurement 
procedures probably is an iterative process of variation of single parameters, measurement of 
resource consumption and/or performance of an appliance and interpretation of the measurement 
results.  

The development of the right alternative test procedure heavily depends on the type of suspicious 
behaviour of the product under investigation, and also the subject in charge of the development of 
these alternatives is matter of discussion. Two possible approaches can be followed:  

• customised applicable alternative test procedures have to be developed on a case by case basis 
preferable between MSAs and the commissioned test laboratories. Provided laboratories and 
above all MSA have the technical, human and economic resources for this task; 

• more general alternative procedures developed in harmonised standards under a specific 
section about identification of circumvention habits.   

4.3 Constraints of the application of alternative test methods 

The use of alternative measurement methods – as for the ANTICSS alternative test methods – may 
lead to different results. In addition, it was not the task of the project to prove that an alternative 
test method delivers results with the same repeatability and reproducibility as the harmonised 
standards, and in any case with a repeatability and reproducibility suitable for the verification of the 
presence of circumvention. In this respect, the project experts of the ANTICSS project concluded 
that the specifically chosen and well documented deviations of the ANTICSS test methods from the 
harmonised standards do not generally result into substantial deviations of the results; but no 
technical proof of this conclusion was provided. In fact, the ANTICSS project concluded that the 
developed alternative test methods are not usable for a legal compliance verification as such. 

Within ANTICSS the measurement results of the alternative test procedure are compared to the 
declared values as well as to the measurement results of the tests conducted using the harmonised 
standard. In general, if the deviation between the values obtained with the standard and the 
alternative test methods exceeds the verification tolerance set for that parameter in the relevant 
ecodesign and energy labelling regulations, the specific result of the alternative test was considered 
as being “different” from that of the harmonised standard and as a “possible indication” for 
circumvention.  

In addition, the assessment of the expected deviations at the variation of each specific test 
conditions should be considered. In fact, especially when voltage, temperature etc. are adjusted, 
there can be higher deviations; these do not necessarily have something to do with circumvention, 
because, for example, a temperature change of 1°C can result in 5-6% more or less energy 
consumption as a general assumption. 

For the ANTICSS project this approach was sufficient, but for the future, should the alternative test 
procedures become the way to identify a circumvention behaviour by including them into the 
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harmonized standards the assessment of their repeatability and reproducibility will become crucial 
as well as the correct interpretation of the test results.  

Be aware that one measurement result of an alternative test procedure just represents one data 
point. For better interpretation of measurement results, more than one data point would be 
beneficial. Interpretation of a distribution curve would be more reliable. The generation of a 
distribution curve with more measurement points is generally connected to high testing costs. These 
costs could be reduced by development of new - or use of existing - simulation tools and automated 
digital processes although the availability of actual testing results should be always the priority. 

4.4 Interpretation of the test results 

The correct interpretation of alternative test results is of utmost importance but also a very difficult 
task. A special care should be taken when interpreting the alternative test results: if the alternative 
method differs too much from the harmonised standard, due for example to the variation of more 
than one test conditions, the deviations in the results may reinforce or delete each other and make 
a reliable interpretation impossible.  

Different measurement results can be justified by specific modification in the alternative test 
method, for example differences in ambient conditions for the test, lack of representativeness 
(‘missing representativeness’) and poor repeatability and reproducibility. Thus, close cooperation 
between the standardisation bodies, test laboratories and manufacturers’ representatives within 
the ESOs is needed. 
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5 Draft final recommendations for ESOs 
5.1 #1) The findings of the ANTICSS project 

5.1.1 Background 

In case of circumvention the product does not immediately appear to be non-compliant. At first 
glance, the product appears to comply with all requirements when tested with the harmonized 
standards. However, this is because the product itself or its settings have been manipulated with 
the aim of circumvention or for exploiting loopholes, i.e. the test results are influenced in such a 
way that they turn out more favourable precisely under standard test conditions. For this reason, it 
is rather impossible to detect a circumvention behaviour with the standard measurement methods 
harmonised for the regulations.  

For this reason, the ANTICSS project has developed alternative test methods13 in order to highlight 
a suspect behaviour in the tested models that may indicate the presence of circumvention. These 
alternative test methods encompass a slight variation of the ambient test conditions, testing 
without the specific instructions or accessories, or testing a certain number of cycles beyond the 
defined number of standard cycles or combination of standard cycles (as set in the legislation and 
in relevant harmonised standards). For more detailed information see Chapter 4 of this report.  

During the ANTICSS project development of alternative test methods were considered to be 
changed over time in order not to give manufacturers the chance to circumvent also these 
alternatives, since all test methods can – theoretically – be circumvented. However, the behaviour 
of manufacturers willing to achieve compliance via circumvention is in general driven by 
considerations about the balance between the efforts, time and costs needed to comply with a 
requirement through better product design vs. those requested for placing on the market a non-
compliant or circumventing product, considering the overall risk of being exposed to the reaction of 
an MSA.  

To avoid the possibility of circumvention of the standardized alternative tests MSAs can always 
develop own non-standardised alternative tests, but these cannot be used for a legal enforcement 
action against the manufacturer but only for an engagement with the manufacturer, not having a 
legal basis. 

  

 
13 See ANTICSS project Deliverable D14 (D4.1): Alternative test methods and approaches to unmask circumvention 
under EU Ecodesign and Energy labelling, 2019. 
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5.1.2 ANTICSS Recommendations 

ESOs should develop, following a Standardisation Request from the European Commission, 
alternative test methods to be included in (harmonised) standards, possibly in a specific section 
devoted to the prevention of circumvention. Once alternative methods are part of the standard the 
possibility to have a circumventing model will become more and more costly and time consuming, 
due to the time needed to develop further circumvention behaviours non-detectable also under 
alternative tests.  

In addition, once alternative test methods are integrated in the harmonized standard(s) they will be 
legally usable by Market Surveillance Authorities and could constitute a legal basis for an eventual 
enforcement action against the circumventing models. 

Stakeholder comments and position 

 
Industry Association 1 
General comment: First, it is important to realise that many of the recommendations depend on the specific conditions 
and physics of a product group. Therefore, we have headed some of our comments with the product group for which it 
is most pertinent. In any case, when standardisation or policy recommendation are going to be set into reality a detailed 
analysis with respect to all regulated product is highly recommended. 
Second, we understand that the definition is not directly part of this consultation, yet some points of improvement only 
became apparent know. We have a concrete point under Top 2 (pre-set manual alteration). Here we would suggest to 
make clearer the fact that circumvention is a deliberate act to improve test results (so not specifically but only in the 
test conditions) vs. results that would have been achieved beyond the test environment. 
“Circumvention is the deliberate act of designing a product or prescribing test instructions, leading to an alteration of 
the behaviour or the properties of the product, specifically in the test situation, in order to reach more favourable 
results in the test situation for any of the parameters specified in the relevant delegated or implemented act, or 
included in any of the documentations provided for the product.” 
Comment from Dishwashers’ experts: We recommend to reconsider the term “alternative test method”: There cannot 
be alternative test-methods in the sense that arbitrary changes in test conditions are used to evaluate the compliance 
of an appliance. The whole idea of standardisation is to agree on one test method. 
Specific comments to #1: Development of new (alternative) tests methods will be requiring a lot of resources (time, 
money) from several parties. Additional requirements may require redesign of the products not necessarily resulting 
from some circumvention. 
Any set of test methods is always only a part of real usage in households. Cost and effort for development and testing 
may increase a lot for ESO, MSA, test houses and manufacturers and need to be balanced against effectiveness. 
Some challenges for development of such standards: 
• High effort (expertise and resources (time and money)) for standardization to develop such tests with reasonable 

repeatability and reproducibility 
• Results are difficult to interpret, as test conditions deviating from the harmonized standard may be responsible for 

deviating test results and not the circumvention behaviour 
• (Verification) tolerances must be defined by law, but the influence of deviating test conditions on the measurement 

result must be taken into account 
• Excessively deviating measurement conditions can cause household appliances to change to a different state (e.g. 

safe state). Without technical expertise, this may be mistaken for a circumvention behaviour 
• Variation of the test conditions above and below the area of application stated by the manufacturer (e.g. 

temperature range or humidity) must be avoided for alternative test methods. 
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Industry 1 
The development of such alternative test methods, which provide repeatable and reproducible results, requires 
expertise and resources (time and money). 
 
Industry 2 
For all recommendations it has to be checked per appliances if it is really applicable, for some it may work, for other 
not. 
 
ESO CLC TC 59X  
TC59X welcomes any hint for circumvention or suspicious behaviour from stakeholders to continuously challenge 
existing test procedures and improve them. Since about 2012 we have specifically tracking actions in this regard by each 
working group, showcasing the serious efforts to prevent circumvention. 
Specific comments have been received from TC 59X working groups and experts.  
- CLC TC 59X Secretary 
- CLC TC 59X WG 01 Laundry care 
- CLC TC 59X WG 02 Dishwasher 
- CLC TC 59X WG 07 Smart household appliances 
- CLC TC 59X WG 08 Cooling 
- CLC TC 59X WG 14 Noise 
- CLC TC 59X WG 17 Ovens  
 
ESO CLC TC 59X Secretary 
The pure focus on alternative method seems to be not sufficient. In order to benefit from presumption of conformity 
manufacturers will be obliged to execute the alternative test also and will place products on the market only if this test 
is passed. Thus, MSA will effectively make a confirmation about test result of manufacturer.    
 
ESO CLC TC 59X WG 01 
The development of such alternative test methods, which provide repeatable and reproducible results, requires 
expertise and resources (time and money). 
 
ESO CLC TC 59X WG 02 
The described principle is clear. What is unclear is, which specific cases should be considered in the development of 
alternative test methodologies to actually counter potential or actual circumvention. Also, the regular workload of the 
working group is already high and the development and verification of new or alternative test procedures could mean 
an even higher burden (workload and financial aspects). 
The main priorities of the WG work are the maintenance of the standard (e.g. constant updates and development of 
reference materials), incorporation of consumer relevant aspects and anti-circumvention measures. These need to be 
specifically reported on an annual basis. If specific or potential issues of circumvention are raised, the WG has reacted 
to amend the test procedure and continues to do so.  
Examples of the recent past are the following: the introduction of the combined cleaning and drying evaluation, ballast 
soil for noise testing, water softener regeneration detection, making performance enhancing measures after 
programme end impossible, etc. 
The WG continues to welcome any input or proposals to prevent circumvention and encourages all interested parties 
to actively participate in the standardisation work. 
If alternative test methods were to be included in standardisation requests a closer cooperation in the drafting of the 
request is required/ needed to avoid too broad or unspecific requests. 
 
ESO CLC TC 59X WG 08 



  

 

Final ANTICSS recommendations for ESOs 

28 

28 

In principle ok, needs to be done in the relevant TC 59 X WG, but beforehand a horizontal guideline has to be worked 
out by TC 59 X in order to ensure a comparable approach for the different WGs. It is important to look for methodologies 
/ approaches that guarantee reliable, accurate and reproducible methods. 
 
ESO CLC TC 59X WG 14 
According to the definitions in 3.1 and 3.2. and the wording in general an alteration of noise seems not to be considered 
as circumvention. Quote from definition 3.1: “...alteration of the product performance and/or resource consumption 
during test…” 
 
ESO CLC TC 59X WG 17 
WG 17 confirms the statement submitted by WG 2. A good example is the development of Brickmethod 2.0 and revised 
volume measurement. However, WG 17 wants to highlight that changed standardized methods can only become into 
force in alignment with updated regulations. 
 
CEN/TC 109/WG 1 (Domestic central heating boilers using gaseous fuels) 
Noted that this Guidance is not considering appliances that need skilled installers adjusting the settings before using 
(e.g. gas boilers, micro-CHP, building materials etc.), it is only applicable to plug-and-play products (electrical world). 
 
NGOs 
General comments: Overall, the formulated recommendations, we believe, provide a solid basis for the EU’s regulator 
and standardisation organisations to tackle the issue of circumvention in EU product policy and standards, and ensure 
robust implementation of existing rules.  We would propose for the document to be further streamlined so to make the 
recommendations more targeted and to reorganise them in a specific order (based on order of priority, for instance).  
As part of this exercise we would propose a reworking of the current titles of the different recommendations in a format 
which allows to grasp their content more easily and to merge some of the similar recommendations so to reduce their 
number. 
Specific comments to #1: We believe that instead of being requested from the European Standardisation Organisations, 
MSAs should be explicitly allowed to use alternative test methods for testing against circumvention through a dedicated 
clause in the legislation, thus leaving sufficient flexibility as to the exact changes in testing parameters. The burden of 
proof that the alternative method is not valid should in these cases explicitly fall on the manufacturer. Coordinated 
approach to alternative test methods could be achieved by exploiting the existing fora for exchange between MSAs 
within ADCO.  
The proposal to mandate ESOs to develop alternative test methods would, we believe, run the risk of further prolonging 
the development of standards, and would fail to sufficiently address the issue of circumvention due to the fact that the 
standardised alternative test methods would themselves be open to circumvention. That said, we support the 
development of concrete alternative test methods becoming part of the regulatory toolbox as an additional measure 
to tackle products which are suspected to be widely exploiting loopholes in regulatory requirements and standards.  
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5.2 #2) Use of manufacturers instruction for installation/setting 
of products  

5.2.1 Background 

According to harmonized standards and/or the legislation, manufacturer’s instructions for the 
installation/setting of a product (before the laboratory testing or when installed at end-user’s 
premises) shall be explicitly followed. When this possibility is misused by the manufacturer, and 
depending on the specific circumstances it may fall under the ANTICSS definitions of circumvention 
(specific instructions only for test laboratories leading to more favourable results specifically during 
the testing) and thus is considered as “circumvention” or other behaviour categorisations such as 
“borderline to circumvention” (specific instructions leading to more favourable results specifically 
during the laboratory testing justified by being theoretically applicable by consumers although in 
extremely rare cases).  

As a reaction, some stakeholders – in trying to avoid pre-set or manual alteration of the product in 
a test situation potentially usable for circumventing the standard – propose that any reference to 
manufacturers’ instruction should be, ideally, replaced in standards (or in the background 
legislation) by horizontal precise specifications about the settings/conditions for the measurement. 
As alternative these stakeholders propose that the justification for selecting specific conditions for 
testing are added in the standard, for example based on the repeatability and reproducibility of the 
measurement method and the costs of the measurement to increase the understanding of the 
reasons for the chosen approach and leading thus to higher trust in the standard. 

Although the principle behind these requests is understandable, ESO activity and standards 
preparation cannot be subject to the need of justifying the presence of clauses in (potential) 
contradiction with other stakeholders’ opinion about the possible deviation from the conditions in 
which the product is used by the end-user. In fact on one side EU legislation14 already sets the 
requirement that standards should represent real use of products when possible and on the other 
side defining “globally real life representative conditions” can be problematic and conducting  
regular and representative European surveys in all 27 Member States plus EEA Countries is 
impracticable. See also the following point 5.3.  

The open point for discussion is whether the obligation to follow manufacturer’s instructions may 
lead to a potential weakness or loophole of the harmonised standards supporting the legislation, as 
it opens the possibility to provide indications for test instructions, specific preparation or pre-
treatment of the product or to specific instruction meant only to achieve more favourable results 
specifically during the laboratory testing.  

However, the effects of this request should be investigated, especially for what concerns the legal 
responsibility and the subject legally responsible for the consequences of the set instructions. The 
obligation to follow manufacturer’s instruction for the installation of a product or its setting before 

 
14 See point 2.1 of this report. 



  

 

Final ANTICSS recommendations for ESOs 

30 

30 

laboratory testing is per se correct and unavoidable, because the manufacturer is the only legal 
responsible of the characteristics and compliance of a product with all applicable legislation, 
including the way it has to be used and tested according to its intended use.   

It is generally understood that the clause about following manufacturer’s instructions is meant to 
identify the subject legally responsible for the configuration of the specific product under the test, 
while the standard (and therefore the standardisation bodies) are responsible for the testing 
conditions and thus of the measurement of a physical property of a product and the 
repeatability/reproducibility of the measurement results. 

5.2.2 ANTICSS Recommendations 

The misuse of the manufacturer’s instructions,  i.e. prescribing instructions for a specific set-up of 
the product only for the laboratory testing according to the harmonised standard with no clear 
justification (e.g. technical or safety reasons), to achieve more favourable test results should be 
considered as a sufficient reason for the loss of the presumption of conformity of the measured 
product when a harmonised standard is used for the conformity to the EU ecodesign/energy 
labelling legislation, or for considering invalid the test results achieved via other reliable, accurate 
and reproducible methods. 

Specific additional recommendations are:  

• ESOs are made better aware of the possible misuse/abuse of this clause 

• specific “Notes” or requirements are added to standards to prohibit the exploitation of this 
clause with the aim of achieving more favourable results for the tested products, including 
instructions or accessories specifically indicated only to be used for laboratory testing 

• test methods should limit the clauses relying on manufacturer instructions when needed. 
Although usually the need to follow these instructions is given for the installation of the product 
before the testing and the selection of the specific programme, cycle or configuration to be 
tested in case this is not specified in the relevant legislation using the harmonized standard.  

Stakeholder comments and position 

Industry Association 1 
Failure to follow the manufacturer's recommendations regarding the proper installation of the product may lead to the 
situation where the product is not used as intended. For example, a Built-In product is used as a Freestanding product. 
In that sense, the instructions are relevant both for market surveillances as for the user. 
In general, there should be no settings or prescription leading to different results of performance factors in laboratories 
than at the customer.   
Here, again, the product groups have to be differentiated in detail: For certain tests and the necessary reproducibility 
“hints for test institutes” are necessary. 
Comments for washing machines: 
• Prescribing instructions for a specific set-up of the product only for the laboratory testing is not acceptable. But 

there are installation instructions (for users) that should be followed when testing even if not standardized. 
• Height of the drain outlet can have an impact on performance; it has to be ensured that testing happens under the 

same condition as installation that is required for proper function of the machine. 
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• We are not aware of any case where the existing use of the clause “…according to manufacturer’s instructions” 
lead to a creation of a loophole in the harmonized standard. Nevertheless, we are aware of the circumvention 
potential. 

• For certain measurements a manufacturer’s instruction must be followed in order to setting up an appliance for 
testing. One example is the setting up of an internet connection to the appliance; a manufacturer’s instruction must 
be followed, as this cannot be standardized, due to the openness for different technologies (Bluetooth, wifi, …). We 
agree that these clauses should only be used in the standard when actually necessary and with caution. 

Comments for dishwashers:  
The Definition under b) is much too large and cannot be accepted: “b) by pre-set or manual alteration of the product, 
affecting performance and/or resource consumption during test or…“ 
For sure the manufacturer has to be able to give the instructions how to use the product for testing according to the 
standard to the MSA. This information is mainly interesting for MSA and not to consumers because normally they would 
not have e.g. place settings as used in dishwashers and therefore the loading plan and the setting of the appliance 
(position of upper basket) has to be described in such information. Due to the fact that a new dishwasher may also 
include interior which cannot be used during the standardized test (e.g. such as a wine glass holder) also information to 
remove this equipment for the test must still be possible. If a consumer does not need items (e.g. wine glass holder) he 
will also remove these items and “customize” his dishwasher. With this definition proposed by ANTICSS a higher 
modularity of appliances will be prevented. 
By the way it is an ecological reason why this information is not listed in user manuals (wasted paper) and for sure this 
is the reason why loading plans and instruction for test institutes have to be uploaded in the compliance part of EPREL. 
 
Industry Association 2 
On the manufacturer´s instructions for installation/setting of products, the Association would like to stress the issue of 
IP rights against publishing such instructions. Testing information for set-up in technical documentation represents very 
sensitive information about companies’ intellectual property materials and competitive data. This proposal and the 
conditions under which such information would be released have to be carefully thought through. 
Reconsider and remove the requirement to publish the manufacturer´s instructions for the installation or setting of 
products. 
 
Industry 2 
Comments for laundry care products: Prescribing instructions for a specific set-up of the product only for the laboratory 
testing is not acceptable. But there are installation instructions (for users) that should be followed when testing even if 
not standardized. Example washing machine: Height of the drain outlet can have an impact on performance; it has to 
be ensured that testing happens under the same condition as installation that is required for proper function of the 
machine.  
 
ESO CLC TC 59X 
Manufacturer’s instructions are required by the standard to ensure repeatable and reproducible test results, 
acknowledging that the test procedure requires to some but limited extent artificial test conditions. For this reason, 
those instructions can be seen as irrelevant for the daily use of the appliance and may confuse users when included in 
the user manual (e.g. loading scheme for standard dish load, positioning of baskets and adjustment of flexible rack 
features not relevant to the standard test, such as bottle holders or similar elements).  It should be possible to provide 
test information outside of the context of user instructions. 
TC59X welcomes any input or proposals to prevent circumvention and encourages all interested parties to actively 
participate in the standardization work. 
 
ESO CLC TC 59X WG 02 
The WG cannot comment on the legal aspects of the recommendation but find it difficult to evaluate misuse based on 
the broad definition given in the report.  
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However, manufacturer’s instructions are required by the standard to ensure repeatable and reproducible test results, 
acknowledging that the test procedure requires to some but limited extent artificial test conditions. For this reason, 
those instructions can be seen as irrelevant for the daily use of the appliance and may confuse users when included in 
the user manual (e.g. loading scheme for standard dish load, positioning of baskets and adjustment of flexible rack 
features not relevant to the standard test, such as bottle holders or similar elements).  Therefore, it is possible to provide 
test information outside of the context of user instructions. 
The dishwasher standard already differentiates user and manufacturer’s instructions, where manufacturer’s 
instructions are clearly limited, while specific test conditions are required to be communicated to users as well (e.g. 
water softener operations and general settings to meet specified…) as they have been evaluated as consumer relevant.  
The claim of this report that test hints are exclusively accessible by test institutes is false in the case of dishwashers, 
which had been also explained in comments regarding the specific report for dishwashers. The WG is not aware of any 
case where test hints requested by users and customers were denied or not provided. 
The WG continues to welcome stakeholders and guests to report on the misuse of test instructions. 
 
ESO CLC TC 59X WG 08 
Example for cooling products: wall distance has a significant impact on the performance/efficiency, so it has to be 
ensured that the manufacturer’s recommendation is realistic, e.g. niche depth for a built-in appliance has to be available 
or common in the furniture industry. In particular, we are talking about free-standing and not built-in models, with back 
spacers and for specific installation in niches (ex. Nordic markets). Could fridge fans with manual activation be included 
in this case? 
 
ESO CLC TC 59X WG 17 
The WG wants to highlight that also for ovens hints in the user instruction shall be further considered, esp. regarding 
heating function and temperature setting. However, all information for testing are included in the user instructions. 
Regarding volume measurement WG 17 already has reacted in order to discard in the FUTURE standard method for 
volume measurement the relation to hints to manufacturer’s instruction. The FUTURE standard method will clearly 
specify which parts can be removed, without the link to the manufacturer’s instructions. 
 
NGOs 
The regulator should as a general rule ensure that all key settings/conditions relevant for testing are specified in the 
legislative text or requested to be specified in the corresponding standards. Should the conditions not be defined, 
adding a justification for selecting specific conditions for testing may support the understanding and thus the general 
acceptance of the measurement standard. This is especially necessary when testing conditions are in contradiction to 
the conditions in which this product is used by the end-user. Justifications may be especially based on the repeatability 
and reproducibility of the measurement method and the costs of the measurement. References explaining that these 
points have been studied and verified would increase understanding of the reasons for the chosen approach and lead 
to higher trust in the standard as written. At the same time, any misuse of manufacturer’s instructions should be made 
explicitly illegal by law. In order to make this operational, a written explanation should be required for any 
manufacturer’s instructions, allowing MSAs to assess the extent to which they are based on sufficient technical or safety 
grounds. Moreover, the presence of manufacturer’s instructions should also automatically be considered as part of the 
circumvention risk analysis which should be submitted to the European Commission in response to a standardisation 
request. 
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5.3 #3) Testing conditions and real-life usage 

5.3.1 Background 

The standardised testing conditions are meant to achieve accurate results in terms of repeatability 
(to get the same value again when measuring sometime later) and reproducibility (to get the same 
or similar results when measuring in another laboratory). Achieving a balance between 
repeatable/reproducible standardised test condition for sake of correct products comparison and 
‘representativeness’ of test methods for better adherence to real life usage is a challenge for 
standardisation: inaccurate measurement results will make any legal provision de facto inapplicable 
due to the uncertainty linked to the measurement that should represent the  compliance of a 
product to the requirement, missing representativeness will make the measurement results far 
from the performance achieved by consumers in real life. In addition, some experts believe that if 
the standard conditions deviate significantly from real life it could be easier for a product to detect 
the test situation. Examples are: testing of refrigerating appliances without door opening at fixed 
25°C ambient temperature; or the “old” test loop for testing of televisions (fast moving images that 
do not occur under real life conditions). 

The challenge for ESOs is how to ensure a representativeness of the testing procedure with real life. 
Most of the measurement methods for the energy using products covered by energy labelling 
and/or ecodesign Regulations are developed and used by CENELEC TC59X, not necessarily by all 
other Committees. 

5.3.2 ANTICSS Recommendations 

None of the mentioned dimensions of repeatability/reproducibility and representativeness of the 
standards should be disregarded. And rightly they are already included in the standardisation 
requests from the European Commission to the ESO.  

However, we recommend that a relatively scarce adherence to real life conditions of a highly 
reproducible measurement method should be followed as this will allow the application of 
ecodesign/energy labelling requirements, but not the contrary. 

 

Stakeholder comments and position 

Industry Association 1 
The Association certainly supports the idea that any test condition should be as “real” as possible. To begin with, we 
recall that the “real life condition” as such are already difficult to determine. How to define “real-life usage" between 
all countries?  Customer habits are different across the countries. 
Also, it will difficult to meet requirements for same tests in different conditions. Additional requirements will require 
additional resources (time, money) both for MSA to perform the tests and manufacturers to adjust/redesign the 
products. In any case, any test methods representing “real life” should require meeting the requirements of 
repeatability, reproducibility and representativeness analysis in the standard. 
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Comments for washing machines: 
• To simulate in testing the full picture of real life is not possible for laundry care performance standards due to the 

variety of textile care. A standardized test method should aim to simulate a relevant part of real life. 
• consumer relevant testing is already a key element in the development of the test procedures and is being 

introduced wherever possible 
• here must always be a balance between real-life usage and repeatability/reproducibility 
 
Comments for cooling appliances: Further investigations necessary to assess efforts and benefits, might be a 
contradiction to simulate real usage with reproducibility, is there then not a risk to open here again a chance to 
recognize laboratory conditions, e.g. door openings with a certain frequency/duration 
 
Comments for dishwashers: There are over 240 million households in the EU and for sure, the described standard cannot 
be representative for each household. As long as the conditions in the standard covers in minimum the most number 
of households (e.g. full load in DW) regarding consumption everything should be okay.  
By the way: The JRC study which was the base for the New Energy Label showed that for Dishwashers the so called real 
life usage case was not very much higher than the single values of the “Eco” programme: 
 

 
 
ESO CLC TC 59X  
Agreed. Consumer relevant testing is already a key element in the development of the test procedures and is being 
introduced wherever possible. However, we need to acknowledge that not all real-life conditions can be reflected as 
those conditions vary between individuals and are sometimes counter to repeatability/ reproducibility. Freedom in the 
development of new technologies needs to be considered as well. Too narrow test conditions may prevent future 
innovations. 
 
ESO CLC TC 59X WG 08 
Further investigations necessary to assess efforts and benefits, might be a contradiction to simulate real usage with  
  



  

 

Final ANTICSS recommendations for ESOs 

35 

35 

reproducibility, is there then not a risk to open here again a chance to recognize laboratory conditions, e.g. door 
openings with a certain frequency/duration. 
 
ESO CLC TC 59X WG 17 
WG 17 agree as well, however, for ovens the application range in real life is tremendous and the expectation of the user 
differs a lot. For a fair comparison, brickmethod was defined, representative for baking and roasting (investigated and 
confirmed by Univ. Bonn in the past). 
 
NGOs 
We find the recommendation as formulated to be problematic. It is our view that circumvention is best addressed 
through increasingly representative test methods being used, not the opposite. We would suggest for the ANTICSS 
consortium partners to reconsider the extent to which this recommendation is likely to achieve the intended results. 
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5.4 #4) Alternative test methods 

5.4.1 Background 

In case of circumvention the product does not immediately appear to be non-compliant. At first 
glance, the product appears to comply with all requirements when tested with the harmonized 
standards. However, this is because the product itself or its settings have been manipulated with 
the aim of circumvention or for exploiting loopholes, i.e. the test results are influenced in such a 
way that they turn out more favourable precisely under standard test conditions. For this reason, it 
is rather impossible to detect a circumvention behaviour with the standard measurement methods 
harmonised for the regulations.  

For this reason, the ANTICSS project has developed alternative test methods in order to highlight a 
suspect behaviour in the tested models that may indicate the presence of circumvention. These 
alternative test methods encompass a slight variation of the ambient test conditions, testing 
without the specific instructions or accessories, or testing a certain number of cycles beyond the 
defined number of standard cycles or combination of standard cycles (as set in the legislation and 
relevant harmonised standards).  

General examples of alternative test procedures developed by ANTICSS are shown in Table 1  

 
Table 1: General examples of ANTICSS alternative test procedures15 

Standard test condition Potential circumvention ANTICSS alternative test method 
Testing at fixed ambient 
conditions (e.g. strict 
control of the stability of 
voltage and frequency, or 
the temperature range) 

Products may detect being under test and 
automatically alter their behaviour to 
achieve more favourable results  

Slight variation of the ambient and 
electricity supply conditions (applied 
to household tumble driers, washing 
machines, refrigerators and freezers) 

Testing at fixed load 
capacities (only few 
capacities specified in the 
legislation and standards 

Products may detect being under test and 
automatically alter their behaviour to 
achieve more favourable results  

Slight variation of the number of load 
capacities (applied to washing 
machines)  

Possibility of specific 
instructions or accessories 
to be used only during the 
test 

Test results may be altered (becoming 
more favourable) only following the specific 
instructions or the use of specific 
accessories 

Testing without or with slightly 
changed instructions or accessories 
(applied to household tumble driers, 
washing machines, refrigerators and 
freezers, ovens). 

Testing at factory settings More favourable results are achieved at 
initial factory settings whereas these results 
will not be achieved again after changing 
the settings for the first time and resetting 
to the initial factory settings 

Testing with slight deviations from 
the factory settings and afterwards 
testing at reset factory settings 
(applied to televisions). 
 

 
15 See ANTICSS project Deliverable D14 (D4.1): Alternative test methods and approaches to unmask circumvention 
under EU Ecodesign and Energy labelling, 2019. 
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Standard test condition Potential circumvention ANTICSS alternative test method 
Decoupled measurement of 
energy consumption and 
functional performance  

Products may detect being under test and 
automatically alter their behaviour to 
achieve more favourable results specifically 
for the energy consumption by reducing or 
not fulfilling the product’s performance 
during that (separate) test cycle.  

Testing the product’s performance 
during the energy consumption test 
(applied to ovens)  

Cycle based appliances to be 
tested for a defined number 
of repetitions as specified in 
the related legislation and 
standards 

Products may be programmed to perform a 
pre-set number of cycles with a specific 
configuration consuming significantly less 
resources, that is then automatically 
altered  

Prolong the testing beyond the 
number of cycles prescribed in the 
standard. 
Not tested within ANTICSS.  

 
The validation of the alternative test methods proposed and applied within ANTICSS was not a task 
of the project performed, so no indications on repeatability and reproducibility are known. 

The decision about setting alternative measurement methods should be taken by the policy makers 
and included in the standardisation request from the European Commission to the ESOs16.  

5.4.2 ANTICSS Recommendations 

Once the standardisation requests from the European Commission to ESOs would also include the 
requirement to prepare alternative test methods aimed at assessing the potential presence of 
circumvention, the standardisation work should include:   

• the development of the alternative test methods that will then become part of the harmonized 
standards, possibly in a specific part devoted to prevention of circumvention, and will constitute 
for MSA the legal basis for an eventual enforcement action against the circumventing models 

• the development of alternative procedures for the application of existing test methods such as 
for example the randomization of aspects of testing to avoid pattern recognition 

• the assessment of the modifications of the alternative test results due to the modification of 
each test conditions, to distinguish modifications of test results occurring as expected 
consequences of the variation of test conditions from abnormal modifications indicating 
circumvention 

• the validation of each alternative test, i.e. the robustness of being an indicator of a 
circumvention behaviour. 

• the assessment of the repeatability and reproducibility of alternative test methods, to support 
policy makers for the possible definition of a “circumvention tolerances” that could be used to 
ascertain if the deviating measurement results are the consequence of the variation of a test 
condition or of a circumvention behavior. For fulfilling this task technical experience is needed. 

 
16 In this respect see also point 4.3 of ANTICSS Deliverable 6.1: Recommendations for avoiding circumvention for 
policy makers (draft version). 
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ESO could find this know-how among own experts or considering the expertise of the test 
laboratories. 

• Ecodesign/energy labelling requirements will be verified by MSA as usual using the non-
circumvention part of the harmonised standards. The alternative method will be only applied 
for the verification of the presence of a suspected circumvention behaviour. 

 

Stakeholder comments and position 

Industry Association 1 
First of all, we recommend to reconsider the term “alternative test method”: there cannot be alternative test-methods 
in the sense that arbitrary changes in test conditions are used to evaluate the compliance of an appliance. The whole 
idea of standardisation is to agree on one test method. 
During the development phase of a test method there are of course several “alternative” test methods to be discussed, 
and at this stage the term might be appropriate. For parameter evaluation, eventually a standard has to describe one 
method that is repeatable and reproducible. It is necessary that this one test method comprises the risk of 
circumvention.  
So it could be possible that during a re-evaluation of a standard, variations in parameters are verified to estimate 
“resilience against variation of relevant input parameters” or “discontinuous behaviour of performance parameter 
under variation conditions”. In that sense, also flexible test set-up and variations in the number and order of test cycles 
might be an option to be investigated by standardisation groups. However, this is complex, due to the multi-parameter 
formulas and the many parameters that govern lab conditions.  
The variation of test conditions might have different impact to the complete set of parameters; some may appear to be 
more favourable, other may appear to be less favourable. This is because for many appliances all parameters are linked 
to each other (e.g. Sinner Cycle for washing machines and dishwashers). On top, for some parameters it is not even 
known what “more favourable” would be (e.g. for washing machines the temperature: the higher the better on cleaning, 
the lower the better for textile care). 
The Association suggests that some examples in the findings should be investigated further: 
• For example, the slight variation from the standard method should not limit manufacturer’s choice of control 

technologies. Discrete sensor designs and analogue sensor designs may have different outcomes even if there is no 
intended circumvention. As long as the product behaves in parallel in real life condition as with the standard test, 
the product should be compliant. 

• Every new test method or modification of already existing one (test conditions) should be deeply verified to 
determinate and to guarantee repeatability and reproducibility. 

• Additional tests methods increase the time and cost of testing. 
• As part of the preparatory study, the parameters to be tested with alternative methods must be determined.  
• If alternative test methods are to be used to detect circumvention, appropriate target values/limit values/success 

factors must be defined. The same target values/limit values/success factors cannot apply as for the main test. 
• No enforcement of requirements without measurable targets. 
• The testing effort and the costs for MSAs to test the appliance with the main test method and the alternative test 

method will increase. 
• The effort (time and costs) for the development of an alternative test method including verification of this method 

including the determination of repeatability and reproducibility by the standardisation organisations increases 
enormously. 
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Additional comment for dishwashers: Avoid over-regulated products (standard, test-institutes already testing according 
alternative test methods, appliances perhaps sold under different legislations EU & Ukraine, …). Appliance should be 
still allowed to deal with different requirements. 
 
Industry 1 
• As part of the preparatory study, the parameters to be tested with alternative methods must be determined.  
• If alternative test methods are to be used to detect circumvention, appropriate target values/limit values/success 

factors must be defined. The same target values/limit values/success factors cannot apply as for the main test. 
• No enforcement of requirements without measurable targets. 
• The testing effort and the costs for MSAs to test the appliance with the main test method and the alternative test 

method will increase. 
• The effort (time and costs) for the development of an alternative test method including verification of this method 

including the determination of repeatability and reproducibility by the standardisation organisations increases 
enormously. 

 
Industry 2 
Comments for laundry care products: any set of test methods is always only a part of real usage in households. Cost and 
effort for development and testing will increase a lot for ESO, MSA, test houses and manufacturers. Evaluation needs a 
lot of know-how, how to judge if changes in test conditions reveal suspected circumvention. Evaluation criteria must be 
included in future regulations and standardization requests if alternative test methods are to be developed. 
 
Eco-CG/TF 2  
This only makes sense if the EC also includes requirements of performance and consumption values to these alternative 
test methods. As pre-requisite, those methods and requirements need to be addressed also in the Preparatory Studies 
and the Impact Assessment. As consequence the general efforts to comply with the Ecodesign and Energy Labelling 
requirements may drastically increase. 
 
ESO CLC TC59X 
Alternative test methods are understood as a tool or criteria for checking the sensitivity of a method in the development 
of new standards and revising existing standards. Variations in the mandatory performance test methods resulting in 
alternative or additional test methods can be used to assess the sensitivity of a Standard. 
However, alternative test methods can never be considered sufficient and unambiguous to detect or even prevent 
circumvention solutions. In the case of alternative test methods developed and included in the performance standards, 
these test methods will not be exclusively used by market surveillance authorities but could also be used by 
manufacturers to test the conformity of their appliances, so if an intentional circumvention is placed in an appliance, it 
will take into account the known standardized methods. This is showing the limits of this idea. 
The effectiveness of alternative test methods is assessed to be low in the light of high effort necessary, if such alternative 
test methods are rolled out in TC59X standards. It has to be noted also that TC59X has a tough work program. 
Development of alternative test method would be a too high additional workload, it is time consuming and funding by 
Commission would be necessary.    
Once a test method is defined in harmonized standard, it is free to be used by everyone. Thus, relying solely on a 
possibility for a detection is not realistic and indeed not the aim of standardization at all.  Naturally, “exclusive” use of 
the standard for market surveillance authorities is not possible and even would violate the principle of free usage of 
standards providing presumption of conformity.  
Furthermore, concrete criteria for pass and fail and verification tolerances were not elaborated in ANTICSS. However, 
this is very important for standardization also as only with this it is possible to prepare satisfactory methods in terms of 
accurate, reliable and reproducible results.  
It must be noted also that ANTICSS focus is on alternative test methods only for the purpose of verifying the suspected 
circumvention behavior.         
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TC59X has serious concerns that trust in standards will diminish drastically if there is a promise for a detection of 
circumvention acts, which cannot be fulfilled at all. 
 
ESO CLC TC 59X WG 01 
As part of the preparatory study, the parameters to be tested with alternative methods must be determined. If 
alternative test methods are to be used to detect circumvention, appropriate target values/limit values/success factors 
must be defined. The same target values/limit values/success factors cannot apply as for the main test. No enforcement 
of requirements without measurable targets. The testing effort and the costs for MSAs to test the appliance with the 
main test method and the alternative test method will increase. The effort (time and costs) for the development of an 
alternative test method including verification of this method including the determination of repeatability and 
reproducibility by the standardisation organisations increases enormously. 
 
ESO CLC TC 59X WG 02 
Dishwasher testing already includes the flexibility in the number of preparation and test runs (e.g. a counting and 
recognition of test cycles is therewith difficult), there is also no decoupling of performance and energy testing (e.g. 
CCD). 
Testing at varying environmental conditions is technically difficult in the daily operation of test laboratories and effects 
of those changes are likely to impact measured performance, which may be difficult to interpret. For example: Lowering 
the room temperature increases the energy consumption of the appliance due to an increased required temperature 
gradient. How to distinguish from a specific reaction of the machines to changed test conditions. 
In general, it is difficult to determine when alternative test methods should be applied. There is the fear that those 
methods may become integrated part of the test procedure and therefore increase testing time and cost unreasonably. 
 
ESO CLC TC 59X WG 08 
Good approach to vary already existing parameters, but then also assessment criteria need to be defined; these criteria 
(which deviation is permitted?) have to depend on the declared energy consumption. It is important in my opinion that, 
once the alternative methods have been defined and included, they have the only purpose of verifying the suspected 
circumvention behaviour.  Example: The energy target declared following the standard should not be doubted if, by 
applying alternative methods (such as possible door openings and exit from ECO-mode) they lead to higher 
consumption. In case of storage test: the fridge fan manually inserted in some cases; without it the storage is not 
guaranteed, is this a problem? 
 
ESO CLC TC 59X WG 14 
Alternative test methods can be defined by naming a set of test parameters, which use to have little influence on the 
test results. E.g. in noise tests the ambient temperature, voltage of mains, water supply pressure, loading (within certain 
limits), soiling of the load, amount of detergent use to have little influence on the sound power level. Variation of these 
parameters give alternative test methods, which are easy to compare to the standard method. 
 
ESO CLC TC 59X WG 17 
WG 17 underlines the statement from WG 2. In the Brickmethod the temperature range from 135 K to 195 K shows 
already a variation about the usually used temperature range.  
 
NGOs 
We believe that instead of being requested from the European Standardisation Organisations, MSAs should be explicitly 
allowed to use alternative test methods for testing against circumvention through a dedicated clause in the legislation, 
thus leaving sufficient flexibility as to the exact changes in testing parameters. The burden of proof that the alternative 
method is not valid should in these cases explicitly fall on the manufacturer. Coordinated approach to alternative test 
methods could be achieved by exploiting the existing fora for exchange between MSAs within ADCO.  
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The proposal to mandate ESOs to develop alternative test methods would, we believe, run the risk of further prolonging 
the development of standards, and would fail to sufficiently address the issue of circumvention due to the fact that the 
standardised alternative test methods would themselves be open to circumvention. That said, we support the 
development of concrete alternative test methods becoming part of the regulatory toolbox as an additional measure 
to tackle products which are suspected to be widely exploiting loopholes in regulatory requirements and standards. 
 
Member State/ANTICSS Advisory Board 
As already indicated, I would not without a doubt agree with the statement that MSAs cannot use non-harmonized tests 
to prove circumvention. In line with that, I very much doubt whether the development of (harmonized) standards, 
including assessment of their repeatability and reproducibility, is the way forward. In the ecodesign framework, 
repeatability and reproducibility refer to the differences in the lab; differences in (units of) the model are supposed to 
be dealt with by the manufacturer. In case of circumvention we want to prove differences in the (same unit of the) 
model. Moreover what we are looking for are significant differences. So, I think it is more the development of a 
methodology or a procedure that is needed, than the development of a specific test. 
 

  



  

 

Final ANTICSS recommendations for ESOs 

42 

42 

5.5 #5) Energy efficiency dependency on product capacity 

5.5.1 Background 

In a number of products covered by ecodesign and energy labelling legislation there is a relation 
between energy efficiency (or the Energy Efficiency Index) and different forms of capacity. For 
example, the calculation of the Standard Annual Energy Consumption (SAEC) for dishwashers 
includes the number of place settings, for washing machines the amount of load capacity, for 
refrigerating appliances and ovens the compartments or cavities volume. It is well known that larger 
products are intrinsically more efficient due to a number of reasons among which the scale effect, 
larger profit for the manufacturer supporting the technological development and better electronic 
controls, less space constraints for more efficient components, etc.  

This intrinsic characteristic has been sometimes addressed in legislation by making requirements 
proportionally more stringent with the increase of the capacity.  

In order to exploit the advantage in the calculation of the EEI there is, especially for some products, 
a tendency to place on the market larger capacity machines and to declare the highest possible 
rated capacity (for example maximum kg of textiles that can be loaded in washing machines, or 
number of place settings in dishwashers, volume without shelf guides in ovens). 

This tendency is considered by some experts within ANTICSS a “missing representativeness” of the 
standard/legislation because on one side it is unclear if the larger capacity machines satisfy a real 
need for consumers and therefore are beneficial, and on the other side if the same consumer really 
exploits the full capacity of own machine. For these reasons these experts consider the placing on 
the market of models with increasingly larger rated capacities as “fictitious” and only done to use 
the intrinsic better efficiency of larger machines to reach better results during tests.  

In this respect it has to be noted that the tendency to larger machines applies to the worldwide 
market. For example, 15 place settings household dishwashers and 16 kg household washing 
machines are available on the EU market. Even larger capacity machines are now reflected in the 
revised edition of EN 604546 under preparation at IEC level to take into consideration products with 
an even larger capacity already present on the worldwide market.  

For washing machines, the legislation has responded by including also the declaration of the 
resources consumption and functional performance of partial loads into the new legislation and by 
setting minimum efficiency and performance requirements also for partial loads where considered 
important for the consumer. 

Under the analysis developed by ANTICSS for washing machines, it has been excluded any presence 
of a “fictitious declaration” of rated capacity in the sense of declaring a larger capacity than the 
amount of standard textiles that can be loaded in the drum of a washing machine. All considered 
models could be loaded with the declared amount of load and the selected washing programme 
could be run. In this respect the EU ecodesign and energy labelling legislation foresees that when a 
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model loaded with the prescribed capacity(ies) does not comply with the applicable energy/water 
consumption or other performance requirements it is considered non-compliant.  

5.5.2 ANTICSS Recommendations 

Open questions for the development of new standards are:  

 Should the testing for all capacities be foreseen to define the “load profile” of a product in case 
of different capacities (for example in washing machines, dishwashers, tumble dryers or washer-
dryers) and recommended for test laboratories? This will avoid that the machines could be 
optimized only for the loads/capacities used in the legislation and addressed in harmonized 
standards. The Figures below show two different load capacity profiles for two washing 
machines tested for the standard cotton 60°C programme under the ANTICSS project. 

 Should different criteria for loading products depending on capacity be developed, for example 
based on the available volume for kg of load, number of place setting or kg of stored/cooked 
foodstuffs, to avoid “deliberate” overloading (i.e. to fill the machine up to the physical 
maximum)?  

 Should instead the declaration of the rated capacity remain only under the (legal) responsibility 
of manufacturers, and to be indirectly controlled by setting specific resources consumption and 
functional performance requirements, thus ensuring that the machine delivers the intended 
functions and minimum performance levels at full capacity? This is considered the best way to 
ensure that a product delivers a required performance under the declared rated capacity. Both 
values need to be strictly linked together and verified together. 

It should be noted that the first two above recommendations, if applied, will modify, increasing, 
the requirements on products, resulting in higher production costs and testing costs.  
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Figure 4: Relation between energy consumption and the load capacities for a  

washing machine model (model 1 with a rated capacity of 10 kg* 

 

 
Figure 5: Relation between water consumption and the load capacities for a  

washing machine model (model 1) with a rated capacity of 10 kg 

 

 
* for this model, the spinning efficiency at rated capacity 10 kg was non-compliant, therefore also the energy 
consumption was affected (no measurements are available for other load capacities)  
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Figure 6: Relation between energy consumption and load capacities for a  
washing machine model (model 2) with a rated capacity of 10 kg 

 

 
Figure 7: Relation between water consumption and load capacity for a  

washing machine model (model 2) with a rated capacity of 10 kg 
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Stakeholder comments and position 

Industry Association 1 
Comments for washing machines: The rated capacity is a manufacturer declaration because volume of the inner drum 
is not the only relevant parameter to establish the rated capacity of a washing machine. The standard and the 
regulations are written usually in a way, that a minimum performance needs to be confirmed with rated capacity as this 
the most challenging condition. The declared rated capacity is also relevant for safety standards. 
“Testing for all capacities to define the “load profile” to avoid that appliances are only optimized for the loads / 
capacities in the legislation”:  
• It must then be defined (by legislation) what is an acceptable load profile which is difficult due to nonlinear 

behaviour, e.g. the relationship between load and energy consumption 
• Testing with various loads will increase dramatically the test burden without any benefit for the customers. It's 

obvious that the best efficiency of the washing machine in terms of energy and water consumption is when the 
appliance is loaded at to the maximum capacity. We have to continuously educate customers about this fact instead 
of fixing the capacity in the standard. It would limit the innovations. 

“Criteria for loading products depending on the capacity (e.g. volume for kg of load)”:  
• As stated by the authors this should only be indirectly controlled by setting specific resources consumption and 

functional performance requirements, thus ensuring that the machine delivers the intended functions and 
minimum performance levels 

• Already today larger capacities are “penalized” by introduction of time limits for washing programmes, introducing 
capacity depending weighting factors for different loads and calculation of standard energy consumptions 
depending on the capacity (e.g. for washing machines) 

 
Comments for cooktops: For cooktops this approach is already applied, depending on number and size of cooking zones 
the energy consumption per kg is expressed. However, for ovens this seems not to be the right approach. Not to fill the 
oven up to its capacity is daily practice. Hence, ovens shall be considered in a different way regarding its capacity as 
dishwasher and washing machines.  
 
Comments for dishwashers. All listed possible options have to carefully be evaluated product by product because some 
assumptions are completely wrong for some products: e.g. displaying the energy per place setting would be in favour 
for bigger appliances which normally show a bigger absolute Energy Consumption value and which seem to be not 
household realistic as already mentioned above (e.g. 17 place settings). This “marketing fight has just started due to the 
fact that the parameter place setting is listed on the label. The outer dimensions of the appliances are very often the 
same due to the fact that kitchen niches are standardized to 45 cm and 60 cm. 
 
Industry 1 
• The manufacturer has the responsibility to define and declare the rated capacity. If the rated capacity is fixed by 

the standard the technical development will be stopped.  
• The manufacturer declares the rated capacity. The measurements with rated capacity are performed to determine 

the safety and performance (e.g for washing machines partial loads are to be measured, additionally) of the 
appliance.  

• A set of minimum performance levels at rated capacity has to be delivered.  
 
Eco-CG/TF 2  
Same comment as under #4. I prefer bullet point 3. The general principle should be that what is declared (on a label) 
has to be tested/verified. 
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ESO CLC TC 59X WG 01 
The manufacturer has the responsibility to define and declare the rated capacity. If the rated capacity is fixed by the 
standard the technical development will be stopped. The manufacturer declares the rated capacity. The measurements 
with rated capacity are performed to determine the safety and performance (e.g. for washing machines partial loads 
are to be measured, additionally) of the appliance. A set of minimum performance levels at rated capacity has to be 
delivered. 
 
ESO CLC TC 59X WG 02 
Although we think the increase in place settings for a certain size of dishwashers has slowed down the topic was already 
discussed on IEC level.  Instead of “just” counting place settings the concept of 4 different loading styles (mini, compact, 
medium, standard size) was proposed to increase consumer relevance of the test. The concept is still under 
consideration but due to the regulatory requirements at EU such a change was seen as critical/difficult to implement 
(new energy label requires the specification of the capacity). 
Applying the maximum capacity for testing ensures that even under these conditions minimum requirements for 
performance are achieved. By EU regulations users must be advised to use the household dishwasher to its full capacity. 
 
ESO CLC TC 59X WG 08 
Not relevant for cooling appliance, loading for performance tests already volume dependent. 
 
ESO CLC TC 59X WG 17 
In EN 60350-1 the load, the brick, is independently of the capacity and it reflects an averaged using of the oven. On the 
other side, the user wants a certain capacity to have the option for special events/big load. For ovens, different to 
laundry care appliances and dishwashers, the load depends on the actual demand/needs; the user does not wait until 
he will prepare several dishes simultaneously. 
 
NGOs 
We believe that the links between product capacity and energy efficiency would best be tackled through regulatory 
rather than standardisation means. In addition to measures proposed in the ANTICSS recommendations for policy-
makers, we would call on the following additional measures to be considered:  
- requirements on partial loads should become standard practice;  
- information on the annual energy consumption based on a standard usage should be made mandatory;  
- requirements should ensure that after a certain size/capacity of certain products, no further increase in energy 
consumption is allowed. If a brand wants to place a particularly sizeable product on the market, it would thereby be 
required to ensure that it comes at no additional cost in terms of energy/resource consumption. 
 
Member State/ANTICSS Advisory Board 
The figures provide an example of strange behavior for model 2: the jump in energy consumption from the 5 kg load to 
the 6 kg load. However, this is not related to the issue that larger machines exploit the advantage in the EEI calculation. 
As indicated in the document, ecodesign and energy labelling are neutral to the question whether consumers need e.g. 
10 kg machines. If placed on the market, such machines should indeed have the declared capacity and the standard 
programme should run; it is indicated in the report that this is the case. 
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5.6 #6) Software updates 

5.6.1 Background 

Software updates17 have been addressed in the new ecodesign regulations published in 2019 within 
a specific Article titled circumvention and software update. A similar but not identical provision is 
also present in recital 24 and Art 3.4 of the energy labelling framework Regulation 2017/1369.  

According to the ANTICSS analysis, software updates do not fulfil the act of circumvention because 
these updates, received through external communication with the manufacturer, are only executed 
after first installation and use in real life. Any software embedded in a product at the time of its 
placing on the market is already taken into account in the conformity assessment exercise by the 
manufacturer.  

The measurement of the effect of software update is not included in harmonised standards so far. 

Software updates after a product is placed on the market are not forbidden per se according to 
legislation. However, they may result in process changes not reflecting anymore the performance 
or use of resources measured and declared according to the relevant delegated or implemented act  
at  the  time  of  placing  on  the market  of  the  product,  this  will  result  in  a  missing 
representativeness of the product behaviour vs the real life situations, currently not considered a 
sufficient reason for non-compliance. 

According to the mentioned Article of new ecodesign Regulations, software updates would be non-
compliant if the obligation to obtain explicit consent of the end-user is not fulfilled, the deterioration 
of the energy consumption and of any of the other declared parameters exceeds the minimum 
requirements and the refusal of the software update will modify the efficiency and/or performance 
of the product. The legislation does not require that the magnitude of the deterioration of the 
energy consumption/declared parameters has to be communicated. 

When energy labelling is considered, software updates would be non-compliant if the obligation to 
obtain explicit consent of the end-user is not fulfilled, the deterioration of the parameters of the 
energy efficiency label including any change in the label class are not communicated to the customer 
along with the objective of the update and the refusal of the software update modifies the 
functionality of the product unit beyond not better defined “avoidable loss”. 

  

 
17 See ANTICSS Project, Task 2.4: Analysis of the relation between circumvention and “smart” products, 
https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-
and-circumvention.pdf 

https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf
https://www.anti-circumvention.eu/storage/app/media/uploaded-files/ANTICSS_Working-paper_Smart-products-and-circumvention.pdf
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5.6.2 ANTICSS Recommendations 

With regard to ecodesign and energy labelling standardisation activities, it is recommended to:  

• if considered feasible and appropriate, include a ‘typical’ software update into standard 
measurement methods to check how the appliance reacts and resource consumption and 
functional performance may alter  

• include in the standards the procedure to measure the changes resulting from any software 
update: the magnitude of the deterioration of the energy consumption/functional performance   

• if possible, include in the standards the procedure or at least the criteria for a suitable system 
to obtain explicit consent from the end-user prior to an update. 

Stakeholder comments and position 

Industry Association 1 
Currently “software update” is not well defined and in any case, there are too many types of updates (Security, 
Firmware, Content, etc.) available. A distinction, what is the target of the SW update, would also be necessary. 
To consider software updates when testing would require availability of standardized use cases for software updates 
which seems given the above unrealistic. Additionally, it doesn’t solve the problem as any SW update later could be 
illegal. A new approach is needed. An option could be to test the appliance in the delivery state, not connected and 
retest it after it is connected assuming that there have been SW uploads happening.  
In any case, an extension of the performance features needs to be considered differently than a software update to 
solve a quality problem in the field. 
• As part of the preparatory study, 'typical' software updates must be identified, and their effects considered. 
• The inclusion of a procedure to measure changes resulting of ANY software update is an unfulfillable demand.  
• The definition of the criteria for a suitable system to obtain explicit consent from the end-user prior to an update 

is the task of the authorities developing the regulation. 
For the products of the ecodesign Regulations published in 2019 this problem was already solved in the published 
omnibus Regulation 2021/341 under the Article 6 of each regulation named “Circumvention and software updates”, 
where the sentence in Article 6 “A software update shall never have the effect of changing the product's performance 
in a way that makes it non-compliant with the ecodesign requirements applicable for the declaration of conformity.” 
ensures that a software update shall never have the effect of changing the product’s performance to non-compliant 
with respect to Ecodesign. 
 
Industry Association 2 
Considering the software updates, it is unclear how it should be assessed that the products are out of scope after they 
were placed on the market. This needs further consideration. 
Recommendation: Reconsider the assessment of whether products are out of scope after their placement on the 
market. 
 
ESO CLC TC 59X WG 01 
As part of the preparatory study, 'typical' software updates must be identified, and their effects considered. The 
inclusion of a procedure to measure changes resulting of ANY software update is an unfulfillable demand. The definition 
of the criteria for a suitable system to obtain explicit consent from the end-user prior to an update is the task of the 
authorities developing the regulation. 
 
 
ESO CLC TC 59X WG 02 and WG17 
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The recommendation is questionable.  
Regarding bullet point 1: Manufacturers would be required to provide such an update and it is not clear how variations 
coming from such an update could be distinguished from the normal day to day variation coming from a test setup. 
Regarding bullet point 3: It is not possible or very difficult to include in the standard the procedure or at least the criteria 
for a suitable system to obtain explicit consent from the end-user prior to an update. 
First a requirement to define the kind of update would be needed. Where should the testing be started if it is not even 
clear if it was a safety or performance update.  
Connected appliances/ dishwashers should be better considered in the standard and provisions/ definitions can be 
adapted to this relatively new technology. 
 
ESO CLC TC 59X WG 08 
Here a distinction, what is the target of the software update is necessary; an extension of the performance features 
needs to be considered differently than a software update to solve a quality problem in the filed 
 
ESO CLC TC 59X WG 14 
Open is, if declared values are valid for new products only or also for products after certain use and after maintenance? 
 
NGOs 
We believe that recommendations 2 and 3 above would be most suitable to ensure that software updates are not used 
to circumvent regulatory requirements and that the information provided to the consumer about the impacts of 
updates is improved. Changes to software should, in our view, be treated as any change of a component in an already 
certified appliance. 
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5.7 #7) Regular assessment of the existing standards 

5.7.1 Background 

The ANTICS project has highlighted that the existing harmonized standards for the compliance 
verification of products covered by ecodesign and energy labelling legislation include ambiguities 
and weaknesses18 that may be legally exploited by manufacturers. Although the check for internal 
consistency is part of the preparation of any new standard or the revision of existing ones, the 
practice has shown that some time is needed after the publication of a new standard to understand 
the actual implications of and relations among  different clauses and test conditions.   

Similar to legislation, the evolution rate of standards is slower than products innovation 
(technological development and human creativity), whether genuine or targeted to reach better 
test results. Continuous adaptation of the standards to new products and configurations is needed, 
through amendments when necessary, to avoid negative effects on manufacturers and ensure 
better credibility of the overall ESO activity: 

• manufacturers have the right to be able to unambiguously measure new products or 
configurations within a timeframe compatible with market economy and new legislation;  

• consumers have the right to purchase compliant products, irrespective of the specific 
offered configuration. 

5.7.2 ANTICSS Recommendations 

The correspondence of standards to legislation should be analysed at regular intervals to identify 
ambiguities, loopholes, illogical/unintentional interpretations and other weaknesses within the 
lifetime of a standard edition and at every updating of an existing standard. 

The assessment of the experiences of the implementation of the previous Edition on circumvention, 
ambiguities and different interpretations, including input from MSAs, test laboratories and other 
sources should become a routine exercise within the ESO activity. In this respect ANTICSS has also 
considered the possibility to set a specific “cooperation/communication platform”19 where this type 
of actions could find an optimum informal environment for the discussion among the involved 
parties. 

Once identified these loopholes could be overcome via a fast track revision procedure of the 
standard or via an amendment or the preparation of a new Edition or via an amendment of the 
relevant Regulation(s). The otherwise resulting unfair competition among manufacturers, the 
negative impact on the standardisation credibility, as well as the eventual impact on consumer 
information and the environment are considered sufficient to justify the resulting increased 
workload for ESO and standardization experts. 

 
18 See ANTICSS Project Task 2.5: Analysis of relevant legislation and harmonised standards document 
19 See ANTICSS Task 5.3: Supporting communication and cooperation on circumvention between stakeholders 
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Stakeholder comments and position 

Industry Association 1 
Current standards are already regularly assessed/updated both for tests methods and editorial purpose regarding 
relevance, practicability and possible circumvention. Representatives of MSA, customer unions are today members of 
TC59X working groups.  
Here, the timeline plays an essential role. If a regulation has already been in force for years and the limits in this 
regulation were set on the basis of a standardized method, a change in this method can lead to a significant tightening 
of the limits. Therefore, significant changes in the method should always be linked to an adjustment/amendment of the 
regulation. The standardization request procedure should be adjusted to not always delay publication of standard after 
the date when regulations enter into force. 
For cooling products our members mention that a minimum stability time (~ 5 years) should be kept. 
Common practice: TC 59X Working groups are working proactively on the standards in parallel to the development of 
the regulations. EU Commission representatives/desk officers are members of the working groups and are 
accompanying the development process of the standard and the discussions. Other stakeholders (NGOs and Consumer 
organizations) are members of the working groups as well but showing up very rarely. 
Waiting for the publication of the standardization requests before starting the revision of standards would lead to a 
long period of uncertainty because of non-availability of the published standard corresponding to the regulation. 
Examples of not working process of launching a standardization request: standardization request for cooling products 
has been launched ¾ year after entering into force of the regulation. The standardization request for washing machines, 
washer-dryer and dishwasher has been published after the start of the 4-month transition period of the regulation. Only 
because the proactive work of the standardization group, the final draft of the standard was available at this time. 
Several mistakes in the regulations (which had been addressed by standardization, early in the legislative process) have 
not been corrected but an Omnibus Amendment had been published after application which forces amendments of the 
just published standards.  
According our opinion the weak point of the process is on the regulation site and not on the standardization.  
Nevertheless, a check from time to time, if the standards are still corresponding with the technical process, can be 
requested to the standardization organizations. 
Additional horizontal comment from dishwashers’ experts: It is common practice to review standards regarding 
relevance and practicability. A revision of standards by a standardization request must be earlier than today’s common 
practice. The standardization request procedure must be adjusted to not always delay publication of standard after the 
date when regulations enter into force. 
 
Industry Association 2 
The regular assessment of the existing legislation and existing standards raises the question of who identifies the issues 
and who or which entities are assessing and judging on the existing legislation and standards. Moreover, once a decision 
has been taken on whether legislation should be reviewed, the process of decision-making and the actors involved is 
unclear. It is paramount that all relevant and affected stakeholders remain involved throughout the process. 
Ensure that a review process and decision-making process is clarified and has been agreed upon, and maintain 
guarantees for the involvement of all relevant stakeholders 
 
ESO CLC TC 59X WG 01 
Common practice: TC 59X Working groups are working proactively on the standards in parallel to the development of 
the regulations. EU Commission representatives/desk officers are members of the working groups and are 
accompanying the development process of the standard and the discussions. Other stakeholders (NGOs and Consumer 
organizations) are members of the working groups as well but showing up very rarely. 
Waiting for the publication of the standardization requests before starting the revision of standards would lead to a 
long period of uncertainty because of non-availability of the published standard corresponding to the regulation. 
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Examples of not working process of launching a standardization request: Standardization request for cooling has been 
launched ¾ year after entering into force of the regulation. 
The standardization request for washing machines, washer-dryer and dishwasher has been published after the start of 
the 4-month transition period of the regulation. Only because the proactive work of the standardization group, the final 
draft of the standard was available at this time. Several mistakes in the regulations (which had been addressed by 
standardization, early in the legislative process) have not been corrected but an Omnibus Amendment had been 
published after application, which forces amendments of the just published standards.  
According our opinion the weak point of the process is on the regulation site and not on the standardization. 
Nevertheless, a check from time to time, if the standards are still corresponding with the technical process, can be 
requested to the standardization organizations. 
 
ESO CLC TC 59X WG 02 
WG2 is not experiencing communication problems about the test method. Stakeholders (including the European 
Commission and their consultants) use different ways (meetings, emails, polls) to address difficulties/risks they may 
see/find in the standard. After being informed about potential difficulties/risks the working group prioritizes the work 
and tackles the task. We welcome any hint for circumvention and continue to discuss potential loopholes during the 
development and maintenance of the standard. 
 
ESO CLC TC 59X WG 08 
In principle ok, this is done in each WG already today, but it is important that a minimum stability time (~ 5 years) is 
kept 
 
ESO CLC TC 59X WG 14 
Should be part of general review process anyway. 
 
ESO CLC TC 59X WG 17 
WG17 points out that this is a commonly agreed procedure in CLC TC 59X in order to maintain continuously the 
standards. 
 
NGOs 
We support the proposed recommendation in its entirety. 
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5.8 #8) Harmonised European standards   

5.8.1 Background 

According to Article 2.1 of Regulation 1025/201220:  

• ‘European standard’ means a standard adopted by a European Standardisation Organisation 
(ESO) 

• ‘harmonised standard’ means a European standard adopted on the basis of a request made by 
the Commission for the application of Union harmonisation legislation. 

The process for harmonization begins with the European Commission issuing standardisation 
requests to the ESO to develop EN standards for harmonization. EN standards contain “Z-Annexes” 
that provide a table of cross references detailing specific clauses of the standard deemed to be in 
compliance with the corresponding essential requirements of the relevant legislation for which the 
standard is needed. Once the EN standard is finalized, it is referred for review and then for formal 
harmonization by publication of a notice in the Official Journal of European Union. The review 
process is outsourced to an external contractor that in turn uses external technical consultants who 
actually review the documents and work on a set of rules as to what’s acceptable. 
Also, the European standards for the compliance assessment and verification of products to the 
applicable ecodesign and energy labelling legislation are prepared following a Standardisation 
Request from the Commission to the ESO.  

The references of a standard must be published in the Official Journal of the European Union in 
order to confer presumption of conformity. The European Commission might decide not to publish 
a reference because the standard is not deemed appropriate. 

The Court of Justice of the European Union indirectly called on the European Commission for a more 
accurate monitoring of harmonised standards, in particular in the ‘James Elliott case’ (Case C-
613/14). Through this judgement, the Court clarified the role and legal status of harmonised 
standards by concluding that cited harmonised standards ‘form part of EU law’, even though they 
are developed by independent private organisations and their use remains voluntary. This judgment 
prompted the European Commission to review thoroughly its procedures related to the assessment 
of harmonised standards, making clear that it aims at fulfilling its obligation in a manner that is as 
swift and efficient as possible. 

 
20 Regulation (EU) No 1025/2012 of the European Parliament and of the Council of 25 October 2012 on European 
standardisation, amending Council Directives 89/686/EEC and 93/15/EEC and Directives 94/9/EC, 94/25/EC, 95/16/EC, 
97/23/EC, 98/34/EC, 2004/22/EC, 2007/23/EC, 2009/23/EC and 2009/105/EC of the European Parliament and of the 
Council and repealing Council Decision 87/95/EEC and Decision No 1673/2006/EC of the European Parliament and of 
the Council Text with EEA relevance. Amended by Directive 2015/1535 of the European Parliament and of the Council 
of 9 September 2015 laying down a procedure for the provision of information in the field of technical regulations and 
of rules on Information Society services 
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The assessment process by the European Commission before the publication on the OJ should 
ensure full compliance of the standard with both the corresponding regulatory requirements and 
standardisation request.  

In fact, even small, apparently harmless, modifications introduced in new editions of standards to 
be harmonised may lead to major variations of product compliance. The latest example is the 
modification in the calculation of the washing performance index for the washing machines in the 
new edition of the IEC 60456 under preparation by the IEC SC59D/MT15:  

• in the IEC 60456:2010 and the corresponding EN 60456 the washing performance is evaluated 
considering only the sum of reflectance values of all stains. The ecodesign Regulation 2019/2023 
prescribes that this value has to be at least 1,0321  for the weighted washing performance and 
for the washing performance of the cycles at full, half and a quarter of the rated capacity of a 
model; 

• the cleaning performance evaluation method proposed for the new Edition of the IEC and the 
corresponding EN standard uses the same five stains and the reflectance values after the 
washing, but for each stain the result of their “washability” is compared to the reference 
machine and the average is done.  

• The result of the new proposed calculation of the  washing performance, although starting from 
the same elementary measurements (the reflectance values of the washed stains) is about 4,8% 
higher, this means that on the basis of the same elementary measurement the washing 
efficiency of a washing machine can be 1.03 or 1.08 depending on the calculation method, that 
is 0.05 absolute increase. In other words, a non-compliant washing machine could appear 
compliant just because its washing efficiency is recalculated, where the new calculation method 
be introduced in the harmonised standard Regulation 2019/2023 without a corresponding 
modification of the ecodesign requirement.  
The difference in the washing performance calculated with the two methods is shown in Figure 
8 where the elementary measurements of a number of washing machines tested under the IEE-
ATLETE project were used.  

 

5.8.2 ANTICSS Recommendations 

The harmonisation of European standards should be done with the support of technical experts of 
the involved products. This is already included in Recital 25 of Regulation 1025/2012:  

Before bringing …… or objections to a harmonised standard before the committee set up by this Regulation, 
the Commission should consult experts of the Member States, for instance through the involvement of 
committees set up by the corresponding Union legislation or by other forms of consultation of sectoral 
experts, where such committees do not exist. 

 
21 It is an a-dimensional value being the ratio with the values measured in the reference washing machine. 
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As shown in the example for washing machines, the way a parameter is calculated using the same 
elementary measurements can result in a substantial change of the resulting value, with a major 
impact on model compliance and positioning.  

The modifications and the associated impact on the results of the measurements/calculations has 
to be evaluated during the preparation of the standards and communicated to policy makers to 
allow the adjustment of the legislation under preparation. Vice versa, any changes in the 
measurement standards affecting the declared or requested values of a regulation must be 
compensated in the standard itself to maintain the alignment between the standards and the 
Regulations. 

 
Figure 8: Difference in the washing performance calculated with the methods of IEC 60456:2010 
and IEC 60456:202X. 
 

Stakeholder comments and position 

Industry Association 1 
Recommendation supported to involve technical experts. However, the proposed example seems misleading in our 
view. The new calculation of the washing performance cannot be considered circumvention. We recommend to delete 
this example. 
An alignment between IEC and EN standards is in the interest of all. Common modifications require a standardization 
request that is issued as early as possible to allow the drafting and voting before the regulations enters into force. To 
facilitate the assessment process by the European Commission before the publication on the OJ involvement in drafting 
of standards is recommended. ESO are open to participation from the European Commission for better understanding 
of technical requirements in standards and to ensure formal correctness of standards. Ideally, harmonized standards 
should be published in the Official Journal of the European Union in time, when regulations enter into force. 
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This point is linking a new, future evaluation method for cleaning performance with the current ecodesign requirements. 
This has nothing to do with “circumvention”. This evaluation method will be included in the next edition of IEC 60456, 
but will not be automatically included in the harmonized EN60456. The known process does not allow this shortcut. 
In #7 a regular check of the correspondence of the technology-standard-regulations is requested. This check can lead 
to modifications of e.g. evaluation methods. If this is the case measures, limit values, etc. have to be adapted in all steps 
of the process. 
Strong recommendation: delete #8. 
 
Industry Association 2 
The Association agrees and has no additional comments. 
 
Industry 2 
An alignment between IEC and EN standards is in the interest of all. Common modifications require a standardization 
request that is issued as early as possible to allow the drafting and voting before the regulations enters into force. How 
this works can be explained e.g. with the washer dryer standard. The IEC standard was published years ago, but there 
was no parallel voting due to regulation in place in Europe. Now with update of regulations, common modifications 
were developed for the washer dryer standard and it is in line with European regulations. The same will happen with 
the new Edition of IEC60456 in some years, no parallel voting. Common modification to decide about the calculation to 
be used if the next revision of regulations is available. Therefore, recommendation supported to involve technical 
experts. 
 
Eco-CG/TF 2 
This point has nothing to do with circumvention. The change of the evaluation method for washing machines is clearly 
indicated even in using a different term: “cleaning performance” instead of “washing performance”. So, there is no 
possibility to use one instead of the other. For sure, if this new measure shall be used in a new or revised labelling 
system, the ecodesign requirement on the washing performance (new cleaning performance) needs to be address and 
set on a new level. 
I suggest to delete #8. 
 
CLC TC 59X WG 01 
This point is linking a new, future evaluation method for cleaning performance with the current ecodesign requirements. 
This has nothing to do with “circumvention”. This evaluation method will be included in the next edition of IEC 60456, 
but will not be automatically included in the harmonized EN60456. The known process does not allow this shortcut. 
In #7 a regular check of the correspondence of the technology-standard-regulations is requested. This check can lead 
to modifications of e.g. evaluation methods. If this is the case measures, limit values, etc. have to be adapted in all steps 
of the process.  
Strong recommendation: delete #8. 
 
CLC TC 59X WG 02 
The standard defines measurement procedures and the resulting values can be used to set requirements by regulators. 
Working on alignment between measured values and required performance parameter cannot only be seen as 
standardisation responsibility. What happens if standardisation groups implement “corrections” factors after changes 
in materials etc. and afterwards/in the meantime the regulation is changed? 
However, of more importance is the speed and alignment of regulatory revision/ amendment processes with 
standardisation processes needs improvement (e.g. the new energy label was introduced without harmonised 
standard). 
 
CLC TC 59X WG 08 
Recommendation supported to involve technical experts 
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CLC TC 59X WG 17 
WG 17 confirms the WG22 statement. WG 17 wants to highlight that for fixing eco-design requirements and energy 
label classes, valid data on the base of a standardized method are needed. If a standardized method changes, experts 
must re-fill the database and update with ovens representing the current market. Accordingly, any discussion on limits 
in regulation shall be aligned and based on the latest changes in the standard reflected in an updated database. 
 
NGOs 
We strongly support the call for increased oversight by the EU regulator of the standard drafting and review process, 
including through the use services of external consultants. The final decision on the extent to which submitted standards 
are in line with the regulatory requirements and the standardisation request should, in our view, remain at the sole 
discretion of the European Commission, although we support increased dialogue between standardisers and the 
regulator during the drafting process to ensure that issues are identified early on in the process and that a thorough 
compliance assessment is performed by the ESOs prior to the submission of standards. In order to facilitate the 
necessary assessment upon submission of a harmonised standard for citation in the Official Journal, a checklist should 
be established detailing the steps to be performed for the verification of standards and their modifications. 
Modifications to standards should only be considered applicable once approved and cited in the OJ.  
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5.9 #9) Decoupling of energy and performance measurements 

5.9.1 Background 

In a number of appliances covered by ecodesign and energy labelling requirements the presence of 
an eco-mode or eco programme is permitted or even mandatory. This is the case of the dishwashers 
and washing machines/washer-dryers regulations. In these regulations the eco programme or cycle 
is the configuration used for the compliance with the ecodesign requirements and for setting the 
energy efficiency class of the energy labelling.  

In other products where the reference configuration is not defined in the legislation, the presence 
of a specific programme, cycle, mode or configuration named “eco” or similar, referencing or 
mimicking “environmental friendliness”, is not prohibited. Per se the presence of this specific “eco" 
setting cannot be related to circumvention or be considered an indication of the presence of 
circumvention.  

For the product category ovens the ANTICSS project has found a model where an eco-mode with a 
lower temperature was present along with other programmes and was used for the conformity 
assessment (having the lower energy consumption due to the reduction of the temperature to be 
reached). Since the eco-mode can be selected by the user, considering the associated reduced 
temperature as an energy saving/environmental friendly function, and there are no ways to assess 
if the expected baking performance is not reached within the expected eco programme time, there 
is no suspect that it was added only to reach a more favourable positioning of the product during 
laboratory testing. 

However, at least theoretically, should a poor baking result be reached each time the eco mode is 
set due to the reduced temperature, the dissatisfied consumer will probably avoid selecting this 
mode. Under this circumstance the eco-mode could be suspected to be designed to reach more 
favourable results during laboratory testing of the model than for an actual energy consumption 
reduction in favour of the consumer. 

5.9.2 ANTICSS Recommendations 

The recommendation to verify not only the compliance of the energy consumption and efficiency 
of a product but also the associated functional performance for the relevant intended use is most 
relevant for Market Surveillance Authorities.  
The most important recommendation for ESOs is that they should support the MSAs and EU 
legislators when preparing new standards or revising existing one, by defining measurement 
methods that encompass the contemporary (i.e. in the same test) measurement of consumption of 
resources (energy and water) and the functional performance of a product, to avoid that different 
ad-hoc settings are used within for the measurement of each parameter in order to achieve the best 
test results. At least theoretically also noise should be measured during the same test, but this 
parameter requires a specific test chamber where the energy and performance measurements 
cannot be measured. 
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Unfortunately the resource consumption (energy and if applicable water) is in general easier to 
measure than functional performance especially because for the latter a certain measurement 
accuracy in the harmonised standard has to be granted in order to use the measurement results for 
regulatory purposes, especially for a prescriptive legislation such as ecodesign.  

Specific care should be taken when preparing new Regulations for products whose functional 
performance, although desirable and to be pursued, cannot be measured due to unavailability of 
measurement method suitable to support the legislation. 

 

Stakeholder comments and position 

 
Industry Association 1 
As usual a balance has to be found:  
• From a mere theoretical verification point of view the simultaneous measurement (over a long test period) of all 

relevant parameters would be beneficial. To prevent VW/dieselgate similar situations, as far as possible all 
performance parameters that are relevant for a product, e.g. for the E-label or eco design, should be measured 
simultaneously during the execution of the same test cycle. Allowing different performance parameters to be 
measured in separate test cycles potentially makes defeat devices and circumvention more attractive. 

• On the other hand, practicality and a sufficiently short duration of the test(s) itself must also be met for effective 
surveillance. Some methods cannot be well done at the same time, e.g. for Noise a different lab set up is important. 
So, there is no general approach. For each product the optimum test method has to be found, keeping in mind the 
physical relation between the parameters as well as the minimization of the circumvention risk. Again, there are 
differences between the product groups whereas the Sinner circle relates many parameters in water-based 
appliances and a simultaneous measurement helps anti-circumvention, the oven case revealed possibly 
circumvention only by separation the test cycles.  

 
Comments for laundry care appliances: Energy and water consumption and the associated functional performance 
parameters have to be measured in the same test to assure all consumer relevant criteria are met at the same time. A 
decoupling of resource efficiency and related performance parameters is not accepted. The separate noise test is 
acceptable if the same programme is used for testing. 
 
Comments for ovens: Only to clarify the applied alternative method for Oven Case 2 was a “delay between step 1 and 
step 2”. Consequently, the two steps for measuring energy consumption were wider decoupled and definitely not 
measured in one cycle! In case of the ovens it is more how to ensure similar behaviour if measuring is done in several 
phases.  
 
Comments for dishwashers: This requirement is already the case 2019/2017 Annex IV 2nd paragraph: The energy 
consumption, EEI, water consumption, programme duration, cleaning and drying performance, and airborne acoustical 
noise emissions of a household dishwasher model shall be measured and/or calculated using the eco programme with 
the household dishwasher loaded at rated capacity. The energy consumption, water consumption, programme 
duration, cleaning and drying performance shall be measured concurrently. 
 
Comments for cooling products: For cooling this decoupling was introduced with the IEC 62552:2015 and this not in 
Europe, but there are no negative impacts since both energy and performance requirements were extended. 
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ESO CLC TC 59X WG 02 
Agreement that performance and consumption values should be measured in conjunction whenever possible (e.g. CCD). 
 
ESO CLC TC 59X WG 08 
For cooling this decoupling was introduced with the IEC 62552:2015 and this not in Europe, but there are no negative 
impacts since both energy and performance requirements were extended. Some refrigerators have the "ECO" mode, 
which is activated when the door is kept closed for a long period (no door openings under standard test).  
It is admitted by the standard, but if we consider ‘alternative methods’, the ECO function could be classified as Jeopardy 
effect? 
 
ESO CLC TC 59X WG 14 
Decoupling of noise measurements from energy + performance is usually not avoidable. 
 
ESO CLC TC 59X WG 17 
WG 17 confirms in principle. The use of eco function is not a question of decoupling of energy and performance 
measurement. Decoupled or not, the method for measuring the energy consumption shall ensure a certain level of 
performance. This topic has been already discussed during the ongoing development of Brickmethod 2.0. The 
alternative method used in ANTICSS for this oven case, is more or less the FUTURE standardized method for ovens, see 
Brickmethod 2.0. Quality factors will be introduced to ensure a better level of performance for heating functions and 
eco functions. The c-factor will ensure a similar behaviour in all phases of energy consumption measurements. 
 
NGOs 
We strongly support the proposed recommendation and agree that simultaneous testing of performance and resource 
consumption should be the standard approach. In cases where it is entirely technically unfeasible, divergences in 
standards should always require justification. Where functional requirements are difficult to define, the legislation 
should to the extent possible establish proxy methods.  
Furthermore, the ‘impossibility’ to test for functional requirements should be determined only after appropriate 
standardisation work has been conducted. As measurement methods and procedures improve, working groups should 
also assess the appropriateness of testing new parameters that might be useful to better characterise the performance 
and efficiency of the appliances. 
 
Member State/ANTICSS Advisory Board 
Another remark regarding test methods is the importance of measuring energy consumption and performance in the 
same test (and set requirements to the performance in the legislation). This may resolve already a lot of issues since in 
most circumvention cases the energy consumption is being reduced (when a specific situation is detected). However, 
the products energy consumption is not for fun but to deliver a performance and less energy consumption also means 
less performance (if not the manufacturer is not very clever because (s)he could have achieved the same performance 
with less energy and get the better result without circumvention). 
Again, in relation to the comment above, it should be checked whether a combination of measuring energy consumption 
and performance in the same test and the development of a (general) procedure to detect circumvention is already a 
sufficient first step (instead of the complex operation of revising all harmonized standards). 
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5.10 #10) Missing specification/definition of the (standard) 
programme/cycle or configuration for the product 
compliance 

5.10.1 Background 

For some products (for example ovens) both regulations and harmonised standard do not indicate 
or define which programme, cycle or configuration has to be used for the compliance with ecodesign 
and energy labelling. This leaves room and flexibility for manufacturers to decide the programme, 
cycle or configuration. In addition, manufacturers may call this programme “eco” to highlight it is 
the most environmentally friendly and economic one. 

On the other hand, even if in the standards (or in the legislation) the programme, cycle or 
configuration to be used for product conformity is defined,  the manufacturers can optimise this 
programme to be the most efficient/performing, while all other programmes are by definition less 
energy efficient and maybe also less performing.  

Some experts consider that this leads to “missing representativeness” of the overall product 
because only one specific configuration is qualified according to the specific standard (or compliant 
with the legislation) and not the overall machine 

Considering that it is theoretically possible but practically not feasible to measure all programmes, 
cycles or configurations existing or to be developed in future by manufacturers for a product, the 
decision was taken by the policy makers to address only one or maximum two programmes, cycles 
or configurations. An equally impracticable solution would be to limit - by law - the number of 
programmes, cycles or configurations available for a product and set mandatory efficiency/ 
performance requirements on them. The way to solve the well-known issue of the performance of 
non-standard programmes, cycles or configurations should be left to policy makers. 

A solution with a horizontal validity to the issue of products with multiple programmes, cycles or 
configurations and the identification of consumer relevant ones, as well as how many should be 
standardised/regulated is even more urgent due to the new principles of the circular economy 
targeted inter alia to the extension of the products’ useful lifetime. 
 

Stakeholder comments and position 

Industry Association 1 
Comments for washing machines: 
The decision to require a programme by regulation called Eco 40-60 that is the most energy efficient programme of a 
washing machine is supported. It is not feasible to measure all programmes and options of washing machines, but the 
offer is needed due to the variety of textiles and stains. 
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Comments for Dishwashers: 
Setting mandatory provisions, other than indicative declaration of the parameters, will result in increased design 
duration, cost and additional burden both on manufacturers and MSAs. For Dishwasher such an information 
requirement is already given in 2019/2022/EU under ANNEX II 6. (5) and (6) for programmes other than “eco”: 

 
On the other side the “Eco” programme has been set as default choice according ANNEX II 1. (a) and other programme 
names which might distract the consumer from choosing the “Eco” are forbidden (ANNEX II 1 (c)). 
 
Industry 1 
Experts of MSA, representatives of the EU commission and external laboratories are very welcome to support the 
standardization work. 
 
ESO CLC TC 59X WG 02 (dishwashers) and WG17 (ovens) 
Dishwashers offer a variety of programmes for different needs (delicate glasses, encrusted cooking dishes, hygiene, 
etc.) and reducing those specific programmes might lead to an increased number of dishware items washed by hand 
instead of cleaning those with the specific dishwashing cycles. This is much more critical and resource consuming than 
using alternate programmes which might use more energy/water. 
The statement that other programmes are by definition less energy efficient and maybe also less performing is false. 
Non-standard programmes are specifically designed to address certain household needs and can therefore not be 
compared with the intended use of an Eco programme (e.g. Glass/ Delicate or hygiene programme). Whenever 
minimum requirements have to be achieved, technological advancements can and will be utilised for other programmes 
or applications as well. 
 
NGOs 
We agree that the issue presented above would best be addressed through regulatory means rather than standards, 
and support the recommendations formulated in that regard for policy-makers by the ANTICSS consortium. 
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5.11 #11) Further general recommendations 

5.11.1 ANTICSS Recommendations 

1. Considerations about circumvention and ways to prevent it as included in the standard 
under preparation should be reported by each Working Group to its mother Technical 
Committee and to the European Commission, accompanying the technical draft of the new 
standards 

2. European and international standardisation bodies continue to develop and expand 
horizontal guidance, training and support to Convenors and working groups about the risks 
of circumvention and the ways to avoid it  

3. Ensure involvement of MSAs and laboratory testing experts in developing standards – at 
least to provide input to development of Standardisation Requests  

Stakeholder comments and position 

Industry Association 1 
The recommendation is supported, especially to ensure involvement of MSAs and laboratory testing experts in 
developing standards. 
 
Industry 1 
The more MSAs and laboratory testing experts contribute the more knowledge they will have themselves how to check 
for circumvention and to make sure technical feature that are beneficial for consumers are not judged mistakenly as 
circumvention. 
 
Industry 2 
The recommendation is supported, especially to ensure involvement of MSAs and laboratory testing experts in 
developing standards. The more they contribute the more knowledge they will have themselves how to check for 
circumvention and to make sure technical feature that are beneficial for consumers are not judged mistakenly as 
circumvention. 
 
ESO CLC TC 59X WG 01 
Experts of MSA, representatives of the EU commission and external laboratories are very welcome to support the 
standardization work. 
 
ESO CLC TC 59X WG 02 (dishwashers) and WG17 (ovens) 
Anti-circumvention measures and consumer relevant testing is included in the annual WG report to the mother 
technical committee TC59X. 
 
ESO CLC TC 59X WG 08 
Recommendation supported 
 
NGOs 
We support the policy recommendations listed above overall and would propose for them to be integrated into the 
other recommendations so to make the overall list shorter. In addition, we believe that standardisation requests should 
include a request for standardisation organisations to report back on the risk analysis related to circumvention 
undertaken during the standard drafting process, as well as on the proposed corresponding risk mitigation strategies. 
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The report should, inter alia, list test parameters which are most likely to be varied, along with approximate estimations 
of expected change in measured results in case these parameters are adjusted. 
 

  



  

 

Final ANTICSS recommendations for ESOs 

66 

66 

5.12 #12) Additional comments and/or recommendations to 
ESOs 

If you have any additional comments and/or recommendations to ESOs, please add them below. 
For any recommendations to policy makers, please refer to the separately sent Deliverable 6.1 
“Recommendations to policy makers”.  

Stakeholder comments and position 

Industry Association 1 
MSAs and their laboratory testing experts should be involved in drafting standards and share their expertise in testing 
with ESO. 
 
Comments for Ovens: Regarding 4.2 Development of alternative methods: CENELEC platform with his democratic rules 
on establishing a standardized method is open for MSAs and commissioned test labs cooperation. Proposed approach 
1 never ensure that all technologies on the market are considered appropriate, so an alternative method can only be 
relevant for a certain product! For a commonly agreed method all stakeholder need the chance to be involved. Only 
CENELEC framework can guarantee this process!  
Regarding 4.3 Constraints of the application of alternative methods: In this clause the application of the alternative 
methods, especially the verification of its outcome, is considered. Here it is additionally also important on which basis 
the values of the standardized method and the alternative method are to be compared. For example, the oven  volume 
with the alternative method is based on the same energy consumption, only the value for the volume measurement 
changes. To what extent this affects the calculation in the EEI, which is specified in the regulation, is not specified in the 
standard. 
To lower the costs there is mentioned to use or develop simulation tools; it would be great to receive further information 
on this idea: Where are these tools available? 
 
ESO CLC TC 59X WG 07 
No further specific comments. If applicable, we will try to apply these recommendations. 
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6 Final recommendations to market actors 
 
In ANTICSS, Guidelines and Recommendations were developed for the different actors: MSA and 
Test Laboratories, (European) Standardisation Organisations and Policy Makers. 

Guidelines and Recommendations were discussed with Manufacturers and industry Associations, 
NGOs (representing the civil society), IEC, CEN, CENELEC representatives, Member States of the 
project Advisory Board and MSAs and test laboratories.  

Received comments and proposals allowed the ANTICSS team to draw final recommendations, 
described in this chapter and to highlight the need to further research work on some topics 
described in chapter 7 of this report. 

Relevant actors to prevent circumvention are shown in Figure 9.  
 

 
Figure 9: Market actors relevant for preventing circumvention  
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6.1 Final recommendations for MSAs and test laboratories 

Final recommendations for Market Surveillance Authorities and test laboratories are: 

• Identify possible circumvention and jeopardy effects during the compliance verification of 
investigated products and actively look for suspected cases of beyond the current legal 
framework:  

o these acts may become illegal and the resulting measurements be considered non-
compliant in future. 
 

• Support the development and application of modified measurement methods to highlight 
possible circumvention:  

o in case the responsibility of the preparation of these methods is in charge of MSAs, their 
development should be carried out in close cooperation with the technical experts of the 
commissioned test laboratories  
 

• In any case, MSAs can provide details on the suspect behaviour as well as being responsible for 
the follow-up measures in case of resulting suspect of circumvention of the tested product(s). 
 

• Test laboratories have the experience to adapt harmonized standard test conditions. Some have 
already developed and use simulation tools to facilitate the slight variation of certain test 
conditions in an automated process.  
 

• MSA and test laboratories should systematically collect and share suspicious cases under the 
current definition of circumvention or falling under the extended ANTICSS definition of 
circumvention or jeopardy effects, to identify possible patterns, discuss the verification 
procedure and follow-up measures.  

o the meetings of the ADCO Groups on energy labelling and ecodesign could serve as 
platform to regularly exchange experiences on how to identify and avoid circumvention 
 

• MSA and test laboratories expertise is important in the development process of new legislation 
and standards: 

o If the applicable standards do not address known circumvention/jeopardy effects, the 
standardization Committee should be informed to promote the relevant modifications 
during the revision process. 
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6.2 Final recommendations for Industry and product manufacturers 

Final recommendations for industry and product manufacturers re: 

• Manufacturers have the legal obligation to place on the market products compliant with the 
applicable EU legislation and (harmonised) standards, including the prohibition of 
circumvention. 
 

• Manufacturers should also contribute to the overall objectives of the EU ecodesign and energy 
labelling legislation, helping in uncovering circumvention and closing ambiguities/loopholes in 
legislation and standards. In this respect they should: 

o report at an early stage any apparent irregularity or suspected case that gives 
competitors an unfair advantage, 

o report identified loopholes or ambiguities in regulations and supporting standards, and 
as far as possible overcome them as part of the participation to the revision processes. 
 

• More favourable results for a product model achieved through circumvention are non-
compliant. The communication of such results to consumers is also leading to non-compliance 
of the provided information.  
 

• Unreliable information about the resource consumption and performance of products, provided 
to consumers upon request of the EU legislation, may also be considered a non-compliance 
under the consumer protection legislation even if of indicative nature. 
 

• More favourable results due to the exploitation of weaknesses or loopholes in the EU legislation 
or the misuse/abuse of manufacturer’s instructions for test laboratories are not considered as 
non-compliance but are against the spirit and the goals of EU ecodesign and energy labelling 
legislation. In this respect 

o ANTICSS has recommended to avoid such situations and find a way to consider also 
these cases a form of non-compliance. 
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6.3 Final recommendations for Policy Makers and ESOs 

Final recommendations for Policy Makers and (European) Standardisation Organisations are: 

• The current legal definition of circumvention in Regulations only covers the recognition of the 
test conditions and automatic alteration of performance:  

o the other situations identified by ANTICSS: pre-set or manual alteration of the product, 
affecting performance and/or resource consumption during test, and pre-set alteration 
of the performance within a short period after putting the product into service should 
also be included.  
 

• Some time of application is needed to understand the implications and relations among the 
different requirements and test conditions, and to identify illogical/unintentional 
interpretations and jeopardy effects, exploitable to achieve more favourable results and that 
might facilitate circumvention:  

o analyse the application of legislation and standards at regular intervals 
o overcome jeopardies via a fast-track revisions of the legislation, amendment/new 

edition of standards, or FAQs by the Commission or ADCOs.  
 

• Mandate the definition and make possible & legally sound the use of modified measurement 
methods aimed at indicating the possible presence of circumvention:  

o decide if these methods should be included in a specific part of harmonized standards, 
or to be under the responsibility of each MSA 

o define the application and their operational aspects within the compliance verification 
procedure. 
 

• (Mandated) modified measurement methods could include inter alia:  
o slight variations of the ambient test conditions  
o testing without following the specific manufacturer’s instructions or using the 

accessories provided only for test laboratories. 
o testing a certain number of cycles beyond those necessary to comply with the legislation 

and set in relevant harmonised standards, and/or in a different (randomized) sequence. 
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7 Further research topics and developments 

7.1 The status of modified measurement methods 

The legal status of the modified measurement methods is matter for discussion within the European 
Commission legal service and experts in EU legislation about (i) the subject responsible for the 
preparation (MSAs or ESOs, and (ii) the consequent legal value of the measurement results vs the 
compliance of the investigated product.  

In this respect, MSAs usually suffer from a lack of personnel and financial resources as well as the 
deep technical expertise necessary to develop such modified measurement methods on their own. 
However, also feedback from standardization organisations has revealed that resources in addition 
to the regular development and revision of harmonized test standards are rather limited 

The ANTICSS project recommended that the modified test conditions should become part of the 
final harmonized standard(s), e.g. in a specific part thereof devoted to prevention of circumvention, 
with the aim to be legally usable by MSAs, and constitute a legal basis for an eventual enforcement 
action against the circumventing models. It is expected that once the modified test methods are 
part of the standard the possibility to have a circumventing model will become more and more 
costly and time consuming for manufacturers, due to the time needed to develop further 
circumvention behaviours non-detectable also under modified tests.  

If MSAs may use all (legal) methods, including own produced modified measurement methods, to 
prove circumvention, will in the end be the Court in charge of deciding whether a certain proof is 
well founded and convincing? 

7.2 Further development of the ANTICSS classification  

7.2.1 Background 

Considering the classification developed by the ANTICSS project shown in Figure 2 of chapter 3.3, it 
appears at least odd that the behaviour of a specific model linked to a weakness in 
legislation/standard may result either in it being “no circumvention” although having in any case a 
jeopardy behaviour, or “borderline to circumvention” that is significantly worse than the mere 
exploitation of a weakness of the legislation/standard, and that this difference depends exclusively 
the outcome of the comparison of the results of the measurements done under harmonised 
standard conditions or following the modified measurement method. 
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To remove this apparent inconsistency a proposal for further development of the classification is 
briefly described in the following section.  

7.2.2 Description  

The proposed revised categorisation of cases and tested models is summarized in Figure 10.  

 
Figure 10: Revised categorisation of cases and tested models  
 

For the classification of the collected suspected case a differentiation is done between  

1. “general case level”: cases of suspect behaviour initially collected for the overall product 
category, and 

2. “product level”: the specific models to be evaluated via laboratory testing to reject or confirm 
and classify the presence of this behaviour.  

The discussion at the product level is necessary because the act of circumvention, or the exploitation 
of the jeopardy, may not only be confirmed by the tests on the investigated model, but the 
underlying behaviour could be replicated by other models of the same product category.  

At the general case level, the further differentiation is between “hints for circumvention” and 
“jeopardy effects”, to be described as:  
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• hints for circumvention: cases where the suspect behaviour exclusively occurs during the test 
situation; e.g., specific test instructions provided exclusively for test labs, (hidden) software 
solely reacting to the test situation, or specific factory settings not reverting after changing the 
settings back to default in the menu.  

• jeopardy effect: cases where the suspect behaviour occurs both in the test situation and in real-
life consumers’ usage, but to the latter applicable only theoretically or in extremely   rare 
situations. Examples are specific test instructions also included in the user manual instructions; 
or energy or resource saving software or technologies that are specifically applied in the test 
situation but are also applicable in real life although in exceptional cases. The design of the 
product or the test instructions result in more favourable results not exclusively in the test 
situation. 

For both case levels, a differentiation is considered at the product level considering the specific 
model’s behaviour in the laboratory testing following the conditions of the modified test method 
and the harmonised standard.  

The concept of “circumvention tolerances” in delimitation to verification tolerances   

The key for the classification of the models’ behaviour is the comparison of the difference between 
the results of the modified measurement method and the results of the tests conducted by the 
same test laboratory using the harmonised standard with either:  

• the verification tolerance for market surveillance purposes defined in the ecodesign and energy 
labelling regulations – as used in the ANTICSS project, or – as a further developed approach 

• the “circumvention tolerances” proposed to be defined among recommendations to the 
European Standardisation Bodies for the modified measurement methods. 

The verification tolerances and the circumvention tolerances are used as a reference for 
determining the significance of the deviation between the test results. In general, if the deviation 
exceeds any type of tolerances, the result of the alternative measurement method is considered to 
be indicative of the possible presence of the initially suspected behaviour.   
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Categorisation of tested models at product level    

Following the above procedure, the product level is further divided into model behaviours as 
follows:  

• under “hints for circumvention” two model behaviours are distinguished: 
o  “no circumvention”: the situation where the difference between the results of the 

modified test method and the harmonised standard is lower or equal to the verification 
tolerance.  

o “circumvention”: the situation where the difference between the results of the modified 
test method and the harmonised standard exceeds the verification tolerance 
irrespective of any circumvention tolerance value. 

A question was asked about why the circumvention tolerance is not used. The answer was that the 
absence of circumvention has to be proven in the worse situation for the product that is the 
verification tolerance, because it is assumed that the circumvention tolerance is higher (i.e. larger) 
due to a probable larger uncertainty of the modified test method as there is a modification of the 
test conditions of the harmonized measurement method that will increase the measurement 
uncertainty of the modified method.  

Under further development of the ANTICSS project, for the case level “jeopardy effects” the use of 
three possible outcomes of model behaviours can be distinguished:  

o “no jeopardy”: the situation where the difference between the results of the modified 
test method and the harmonised standard is lower or equal to the verification tolerance 

o “jeopardy exploitation”: the situation where the difference between the results of the 
alternative test method and the harmonised standard exceeds the verification tolerance 
but does not exceed the circumvention tolerance 

o “borderline to circumvention”: the situation where the difference between the results 
of the alternative test method and the harmonised standard exceeds the circumvention 
tolerance. 

If the circumvention tolerance and the verification tolerance have the same value, the 
“jeopardy exploitation” and the “borderline to circumvention” behaviours coincide. 

For the case level “hints for circumvention”, the disaggregation might be lower than for the case 
level “jeopardy effect” because the initial assessment of the case has already highlighted that the 
suspect behaviour exclusively occurs during the test situation, which per se should be considered a 
risk or even a threaten for the compliance of the model to the ecodesign and energy labelling 
legislation.   
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Stakeholder comments and position 

Member State/ANTICSS Advisory Board 
This proposal is based on the interpretation of the wording “more favourable” in the definition as the difference 
between the results of the standard test and the results of the alternative test. Regarding this difference, two levels are 
set: the verification tolerance (as defined in the verification annexes of the regulations) and the circumvention tolerance 
(to be defined in the alternative measurement methods). Apart from the question whether it is useful to develop 
(formal) alternative measurements methods (see #3), the following issue arises. The document says that if the deviation 
between the test results (of the standard and alternative test) exceeds the tolerance, this is considered to be indicative 
of the possible presence of the suspected behaviour. The problem is that this is a very cautious statement and still leaves 
the question how circumvention can be (legally) proven. As indicated in the introduction, the development of a 
methodology based on the concept of more favourable is certainly a good direction. However, work on this must be 
seen in the perspective of all the three situations mentioned in the ANTICSS definition. Where situation b) and c) can 
probably be tackled with solutions close(r) related to current standards and procedures, the development of the 
methodology to tackle situation a) requires more effort. Therefore, it will be worthwhile to careful consider for which 
products to start the development.  
 
NGO 
We support the idea that the text of the existing policy instruments should be updated in order to effectively outlaw all 
attempts at circumvention, and that the new definitions should build upon the work undertaken by the ANTICSS 
consortium. The new definition should, in our view, include jeopardy effects where these are exploited to achieve more 
favourable results as well as cases where testing instructions are not sufficiently justified and do not reflect real-life 
usage of devices. 
 

Introduction of a “compliance level” in addition to the case level and product level   

Another In addition to the “case level” and the “product level”, a “compliance level” is added to the 
classification, where conclusions about the single model’s behaviour is attempted: conclusions go 
from compliance of the model in case there is no exploitation of any jeopardy effect or hint for 
circumvention, to non-compliance of the model in case of proven circumvention that is already 
prohibited in the current legislation.  

The intermediate situations, to be considered compliant under the current legislative framework 
and therefore indicated in green in Figure 10, would require further (political) considerations: 

1. Jeopardy exploitation: in case a weakness in the legislation or a test instruction is present and is 
somehow exploited by the model to achieve a better positioning (but not as clearly as being 
borderline to an opportunity for circumvention) should it be considered compliant?  

2. Borderline to circumvention: in case a weakness in the legislation or a test instruction is present 
and is actually exploited (the circumvention tolerance is exceeded, therefore the behaviour is 
worse than jeopardy exploitation but cannot be considered circumvention due to applicability 
also in real life) by the model to achieve a better positioning should it be considered non-
compliant? 
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3. No circumvention: in case a hidden software or a specific product configuration proven to be 
able to result in circumvention is present, although not exploited by the model to achieve a 
better positioning, should it be still considered compliant or the mere presence of a 
circumventing system should lead to non- compliance? In other words, is the circumvention 
result prohibited or the mere presence of a circumventing opportunity? 

The use of the circumvention tolerance vs the verification tolerance could help MSA in the 
interpretation of the test results when modified test methods are used. ESOs will be in charge of 
defining the modified test methods and their uncertainty, leaving the MSA the task of comparing 
the deviation of the test results vs the possible tolerances. 

The categorisation of the tested products as described in the ANTICSS deliverables has not been re-
assessed according to the new classification, since this proposal has to be mainly considered as the 
basis to engage standardisation experts, policy makers and stakeholders for an overall discussion 
about the ANTICSS project results. In addition, it could be used for setting the ground for the 
continuation of the ANTICSS experience whether in an existing EU project or in a new one to be 
proposed for financing within one of the EU Programmes. 

 

The use of the verification tolerance to highlight if the difference between the measurement results 
under the test conditions of the harmonised standards and the modified measurement methods 
has been conceived by ANTICSS, but it is not considered in the current Regulations. The same applies 
to the so called “expected behaviour”.  

At their final ANTICSS project meeting the team concluded that the lately considered 
“circumvention tolerance” (i.e. the measurement uncertainty of the modified measurement 
method) has a different meaning and could be used for a different objective. The verification 
tolerance reflects is the reproducibility of each measured parameter of a model under the test 
conditions of the harmonised standard within different laboratories; the circumvention tolerance is 
instead the accepted variation of each measured parameter of a model under the test conditions of 
the modified measurement methods in the same laboratory. In this respect, the circumvention 
tolerance should/could also be included in the left part of the classification scheme in Figure 10, i.e. 
hints for circumvention at case level, leading to the categorisation of circumvention or no 
circumvention at the level of tested products.  

Should the concept of circumvention tolerances be considered applicable, Round Robin tests would 
be necessary to assess the values for the different measured parameters.  
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7.3 Fine tuning of the ANTICSS definition of circumvention  

Two points of the ANTICSS definitions (see chapter 3.1) have been questioned during the discussion 
with the different actors:  

• has the design of the product to be deliberate and therefore the circumvention be voluntary for 
the product to be considered non-compliant? 

• if any type of manual alterations of a product - affecting performance and/or resource 
consumption during test - are considered circumvention, most of the test conditions in current 
harmonized standards could be also questioned. 

 

7.4 Other research topics  

• Further development of modified test methods (e.g. randomized test patterns) including the 
assessment of their reproducibility and repeatability, and the definition of  circumvention 
tolerances in those cases where potential deviations between the harmonized and the modified 
test procedure could be due to the adaptations of the test methodology itself.  

• Resilience checks of current standards, i.e. the analysis of which of the test parameters could be 
randomized or slightly modified without influencing the test results for the regulatory 
requirements, and therefore serve as potential basis for detection of circumvention through the 
identification of unjustified abnormal reaction of the tested models to these variations 

• Analysis of latest legislation and standards for (new) jeopardy effects that might favour 
circumvention, including the analysis of product categories not yet in focus of the ANTICSS 
project for their potential of circumvention. 

• Establishing a communication or collaboration platform – engaging all relevant stakeholders as 
European Commission, MSAs, ESOs, test laboratories, industry and NGOs – to exchange 
experiences and discuss the challenges and the conclusions of the assessed products suspect of 
circumvention.  

Circumvention is the act of designing a product or prescribing test 
instructions, leading to an alteration of the behaviour or the properties of 
the product, specifically in the test situation, in order to reach more 
favourable results for any of the parameters specified in the relevant 
delegated or implemented act, or included in any of the documentations 
provided for the product.

The act of circumvention is relevant only under test conditions and can be 
executed, e.g.,
a) by automatic detection of the test situation and alteration of the 

product performance and/or resource consumption during test, or
b) by pre-set or manual alteration of the product, 

affecting performance and/or resource consumption during test or 
c)     by pre-set alteration of the performance within a short period 

after putting the product into service.
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7.5 Further outcome of the discussion among project partners 

During the final ANTICSS project meeting, some of the recommendations and the further research 
topics were discussed among partners. The discussion focused in particular on following aspects:  
• Modification of the definition of circumvention and manufacturer instructions: the modification 

of the definition of circumvention has been asked from some stakeholders, especially for the 
part related to “manual alterations” of the machine under investigation before the testing. In all 
cases analysed by ANTICSS the alteration of the machine configuration leading to the more 
favourable results would have been theoretically applicable to all models.  

• Some solutions to the issue were proposed: it would be possible to make mandatory in the 
legislation the delivery of all instruction to both consumers and test laboratories, although 
consumers may not read them or understand the implications of these instructions i.e. the 
resulting alteration of the test results. The other possibility is to give the task to standardisation 
bodies to define in standards to what point instructions are necessary for the accuracy of the 
standard and which are not. In addition, non-necessary instructions could be prohibited in the 
legislation; legislation and standardisation should be complementary. 

• Preparation of modified measurement methods: would require in any case additional resources 
for MSA and standardisation bodies. Comments from standardisation bodies are controversial. 
Some experts consider this approach feasible while others disagree.  

• The proposed assessment of the “resilience” of the standards, i.e. the expected normal change 
of the measurements results at the (slight) variation of the test conditions could be 
complementary. In reality, this analysis was done in the past as the basis for setting the 
stringency of the current test conditions. The prediction of the expected normal change of the 
measurements results at the variation of the test conditions is not always predictable especially 
when they are not consequences of a known physical law.  

• When considering the identified cases of circumvention and borderline to circumvention a 
distinction should be done if we consider the “morality” of the compliance to the legislation (the 
behaviour not being in line with the goals of the legislation) vs. the “legality”. In fact, 
circumvention is an illegal act and is prohibited, while the model behaviour leading to a 
borderline to circumvention case complies with the legislation although exploiting a “weakness” 
to achieve a better positioning of that model. Considering that stating what is “legal/illegal” was 
not a task of ANTICSS, the only way to remove borderline to circumvention behaviours is either 
to remove the “weakness” in the legislation or standard or to make the jeopardy effect illegal in 
the revised Regulations. In this way, what is legal today will become illegal tomorrow. In 
addition, what is legal or illegal cannot be based just on the name given to the specific behaviour, 
therefore including the jeopardy effects under the definition of circumvention will not make 
them illegal acts.  
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Contact:  
 
www.anti-circumvention.eu 
https://twitter.com/anticircumvent 
https://www.linkedin.com/company/anticss/  
 
 
Project coordinator:  
Ms. Kathrin Graulich 
Deputy Head of Sustainable Products and Material Flows Division 
Oeko-Institut e.V.  
P.O. Box 17 71 | 79017 Freiburg Germany 
Email: K.Graulich@oeko.de 
www.oeko.de 
 
List of project partners:  
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Czech Republic: SEVEn - SEVEn, the Energy Efficiency Center, z.u. 
Czech Republic: SEIA - Státní energetická inspekce 
EU / Belgium: ECOS - Environmental Coalition on Standards   
Belgium: BHTC - Service public federal sante publique, securite de la chaine alimentaire et 
environnement  
Germany: OEKO – Oeko-Institut e.V., Institut für Angewandte Ökologie  
Germany: UBONN - Rheinische Friedrich-Wilhelms-Universitat Bonn 
Germany: GRS - Regierung von Schwaben – Gewerbeaufsichtsamt  
Germany: VDE - VDE Prüf- und Zertifizierungsinstitut GmbH 
Italy: ENEA- Agenzia nazionale per le nuove tecnologie, l'energia e lo sviluppo economico 
sostenibile  
Italy: CCIAA Mi - Camera di commercio industria artigianato agricoltura 
Italy: IMQ - Istituto Italiano del Marchio di Qualità S.p.A.  
Netherlands: Re/gent - Re/gent B.V.  
Netherlands: NVWA - Nederlandse voedsel en warenautoriteit 
Portugal: ADENE - Adene-agencia para a energia 
Portugal: ASAE - Autoridade seguranca alimentar e economica  
Spain: FFII – LCOE - Fundacion para el fomento de la innovacion industrial  
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